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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9082. 


JOHN CAMMACK, Appellant, 
v. 

G. CLIFFORD HOWARD and PAUL MAY, Trustees! 
under the Will of John E. Cammack, deceased, j 
Appellees. 

— 

Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

That suit was instituted against the. appellant by ap¬ 
pellees in the District Court of the United States for the 
District of Columbia, in Civil Action No. 26292, under Sec-1 
tion 306, Title II, 1940 Edition of the D. C. Code (Joint 
App. 2). I 

Appellant in his Answer did not admit full jurisdiction 
as said section contained no provision to perform for trus- 
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tees their discretionary duties directed in the express terms 
of a Will, nor to entertain such a cause in the absence of a 1 
defendant and while said defendant is serving in the United 
States Army (Joint App. 14). 

That the Court of Appeals has jurisdiction under Sec¬ 
tion 101 of Title 17, 1940 Edition of the D. C. Code, to re¬ 
view the judgment and prejudicial rulings entered in the 
lower court and set forth by the appellant in this brief. 

The pleadings necessary to show the existence of juris¬ 
diction arc the Complaint (Joint App. 2) and the Answer 
(Joint App. 14). 

STATEMENT OF CASE. 

The appellees after over five years of private and un¬ 
known handling of trust funds without the beneficiaries 
ever seeing any of the trust securities, and while the bene¬ 
ficiaries are not familiar and unable to defend their trust 
rights, the trustees petitioned the lower court to permit 
them to establish on their one-sided private data a record 
against the four minor beneficiaries and the appellant the 
only beneficiary of age, while he is absent serving over 
seas in the Armed Forces of the United States during the 
National Emergency. (Joint App. 37, 15, 111.) 

That it was not until the day before appellant left for 
military service in the Armed Forces of the United States, 
did the trustees give him any data. That he has not had 
sufficient opportunity to check it, nor does he know from 
what source the trustees got said data. (Joint App. 15.) 

That the trustees are not under bond and the only se¬ 
curity the appellant has is the personal liability of the 
trustees to him. (Joint App. 36.) That the trustees have 
privately handled the appellant’s trust money and are per¬ 
sonally accountable to the appellant. (Joint App. 47.) 
That the appellant is entitled after he returns from mili¬ 
tary service, to a reasonable time not barred by laches, to 
investigate and look into the trustees’ dealings so that he 
might know and be in a position to defend his trust rights. 
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That it would be a grave injustice for the lower court to 
establish a record in his absence and relieve the trustees 
of their personal accountability to the appellant. (Joint 
App. 37, 38.) 

That the trustees in their Complaint asked the court to 
take over their accounts, but had no accounts in proper 
shape to present, even though seven months had passed 
since they petitioned the lower court to accept supervision 
of their accounts. (Joint App. 47.) 

That appellant is of age and capable of checking an ac¬ 
count without the cost of court proceedings. That any 
approval made by appellant is ample protection to the trus¬ 
tees as the interests of all the beneficiaries are identical. 
That the trustees employed a lawyer to keep carbon copies 
of their so-called accounts from the infant beneficiaries. 
(Joint App. 47, 48.) 

That the beneficiaries are disregarded and their trust 
funds used by the trustee in forcing litigation upon the 
beneficiaries. (Joint App. 46.) That the trustees who 
have not been open or honest, look for litigation and seek 
to blame the John E. Oammack trust itself, (Complaint, 
page 19, line 11) which states as follows: * * * plaintiffs 
have had in the past, and anticipate having in the future, 
difficult problems in administering the said trust. (Joint 
App. 13.) The appellant should not be deprived of his 
right to deal with the trustees personally, nor should John 
Cammack’s trust be consumed by the trustees paying a 
lawyer to fight him. (Joint App. 37, 3S.) Mr. D. W. CVDono- 
ghue, Jr., switched immediately to the opposite side when 
his client Martha L. Cammack died, and represents the 
trustees against the children of his deceased client. Ap- 
► pellant being one of said children. (Tr. 25, 26.) That 
this cause would have been dismissed by the lower court 
if it had been heard on the evidence. (Joint App. 46, 51, 52.) 

That a brother of one of the trustees is employed by the 
trustees and paid from trust funds. (Joint App. 46.) 
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That the guardian ad litem, Mr. Francis W. Hill, Jr., 
opposes the views of the beneficiaries and used his control ! 
over the infant defendants to support the plaintiffs, lim¬ 
ited the issue to adding up prepared figures and closed the 
door so that the infants could not testify against him or 
the past secret dealings and bad conduct of the trustees. 
(Joint App. 39.) 

That said guardian ad litem, told the infant beneficiaries ' 
that they could call the trustees damn fools if they wanted 
to. This remark was against the interest of the infants 
and not fit to be made in their presence. Mr. Hill, should 
not have given infants bad advice that could only lead them 
into trouble. (Joint App. 39, 48.) 

Mr. Hill, expressed personal opposition to the conscien¬ 
tious objection of one of said infants, but concealed from 
the parties in interest that he was a member of a draft 
board and even accepted his appointment as guardian ad 
litem by keeping that fact unknown to the court. (Joint ; 
App. 39, 48, 49.) 

That the trustees support this cause wfitli an injurious : 
report they filed in Guardianship No. 9296, nor do they 
give the true record of the draft board, and that Mr. Hill’s 
connections and expressed opposition further disqualifies 
him as a guardian ad litem in this cause. (Joint App. 48.) 1 

That Mr. Hill has not only supported the plaintiffs but 
also copies the figures from their pleadings as follows: 1 
“The fund in their hands is substantial; that is, close to ; 
$490,000.00.” to make it appear that he had investigated 
and done some work, by stating as definite something he ■ 
knew nothing about (Joint App. 32), and that the said Mr. 
Hill, later was forced to admit against his will in open 
court that he had never even seen the trustees’ accounts and 
knew nothing about them. (Joint App. 48.) 

That the support of said guardian ad litem secured a 
summary judgment against the defendants for the plain¬ 
tiffs by such statements he could give no foundation for. ! 
That plaintiff’s Complaint and the record showed that i 
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there were genuine issues as to material facts in dispute, 
also admitted by the guardian ad litem in his Answer, 
before he started to support the plaintiffs’ side (Joint App. 
22), and that Rule 56 of Civil Procedure did not apply, as 
even the Court’s own Finding of Facts confirms in para¬ 
graph 6 thereof, that there have been long-standing dis¬ 
agreements and disputes relating to various matters con¬ 
cerning the administration of this trust. (Joint App. 43.) 

That the lower court has seriously injured the appel¬ 
lant’s rights by not determining the righteousness of the 
various matters it found to be in dispute concerning the 
administration of this trust. 

That the lower court permitted plaintiffs to make false 
and damaging charges and to protect themselves by then 
saying there are no facts in dispute, and thereby eliminat¬ 
ing proof of their dishonesty and disregarding the secur¬ 
ity of the defendants. (Tr. 6, 7, 25, 26, Joint App. 16,18,19.) 

The trustees used trust money to bring this cause before 
the court over a year ago, but did not wish the court to 
know their dealings, and rather than have the court take 
over the trust, they even gave up having the court pass 
upon the fees and commissions they claimed. (Joint App. 
39.) That the trustees have since prepared so-called ac¬ 
counts, and used vast legal services and expert assistant 
counsel, having many conferences in their efforts to estab¬ 
lish a record against the minors while they have kept them j 
in ignorance of their rights and in the absence of the only 
defendant of age, to shield forever the trustees’ unknown 
background, and their present and future dealings (Joint 
App. 47), by exempting their numerous investments and 
reinvestments from court supervision. (Joint App. 42.) 

The court should not have given the unbonded trustees 
the opportunity to relieve themselves of their personal 
responsibility to the defendants and add up figures against 
the defendants whom have not been kept properly informed 
to defend, and thereby permit the trustees to profit by their 
own wrong. (Joint App. 36.) 
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The court should not take incomplete supervision by ex¬ 
empting the trustees’ investments and reinvestments from 
court supervision, which shields the unknown dealings of 
the trustees by a court record that can be used as a cover 
for injustice and places the defendants at the mercy of the 
trustees without redress. (Joint App. 42.) 

The lower court deprived the appellant and the infant 
beneficiaries of the truth of the full evidence and their right 
to a jury trial. (Joint App. 46.) 

That Summary Judgment has limited the relevancy of 
the issue to accounts only, in adding up figures without a 
knowledge of the background of the men who made the 
figures, which shields the unknown dealings of the trustees 
and deprives the beneficiaries of the right to go into the 
Court’s own Finding of Facts that there are other and 
various matters concerning the administration of this trust. 
(Joint App. 41, 42, 46.) 

The guardian ad litem’s Answer, demands proof of 
assets and their location; thereafter he gives the plaintiffs’ 
figure to the court without proof, thereby securing for the 
plaintiffs a summary judgment without a knowledge of 
the truth of the figure he stated and was later forced to 
admit that he knew nothing about the trustees accounts. 
(Joint App. 22.) 

The court should not have taken supervision, without 
proof of assets and if same were within the jurisdiction of 
the court. (Joint App. 22.) 

That the trustees have misstated facts with a knowledge 
of their falsehood, which must be proven to show that the 
trustees have not come into court with clean hands and 
that the truth of these facts are material and necessary for 
the protection of the infant beneficiaries and appellant. 
(Tr. 6, 7, 25, 26, Joint App. 16,18,19, 39.) 

That while appellant was serving in the Armed Forces 
of the United States, the lower court overruled appellant’s 
Motion to Stay Legal Proceedings During the National 
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Emergency (Joint App. 29, 33, 37, 41, 49); granted a Sum¬ 
mary Judgment against appellant (Joint App. 41); over¬ 
ruled appellant’s Motion that preparation of Trustees’ 
Data be Public (Tr. 109, Joint App. 50); overruled appel¬ 
lant’s Motion for New Trial (Tr. 84,108); overruled appel¬ 
lant’s Motion to Postpone Proceedings Until Beneficiary 
can Sign Required Bonds for Court of Appeals (Tr. 
107, 110). 

That the beneficiaries have been deprived of seeing 
whether the trustees have kept records as required by law, 
and that the trustees have been given the private opportun¬ 
ity to put together whatever they may have, reconstruct 
and use it as original entries against the beneficiaries be¬ 
fore the Auditor. (Joint App. 50.) 

STATEMENT OE POINTS. 

1. The court erred in permitting the trustees to estab¬ 
lish on their one-sided private delta a record against the 
beneficiaries whom they had not kept properly informed to 
defend their rights. 

2. The court erred in depriving the defendants of their 
only financial security, by relieving the unbonded trustees 
of their personal responsibility to the defendants. 

3. The court erred in relieving the trustees, who have 
privately handled appellant’s trust money, of their per¬ 
sonal accountability to appellant. 

4. The court erred in depriving the appellant of a rea¬ 
sonable time not barred by laches to investigate and defend 
his rights after he returns from Military Service. 

5. The court erred in depriving appellant of the right to 
check his own account when he is now of age and capable 
of doing so. 

6. The court erred in not compelling the trustees to deal 
with appellant, when there is but one trust account and all 
interests are identical. 

7. The court erred in giving the trustees the opportunity 
to use appellant’s trust money to pay attorney D. W. 
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O’Donoghue, Jr., for keeping carbon copies of the trustees’ 
data from the infant beneficiaries. 

8. The court erred in permitting trustees who have not 
been open or honest, to look for litigation and protect them¬ 
selves in consuming trust funds, by putting the blame on 
the John E. Cammack trust itself, Complaint, page 19, line 
11, wherein they state, plaintiffs have had in the past, and 
anticipate having in the future, difficult problems in ad¬ 
ministering the said trust. 

9. The court erred in subjecting appellant’s trust funds 
to be used for litigation and depriving appellant of his 
right to personally deal with the trustees. 

10. The court erred in giving the trustees the opportun¬ 
ity to use the appellant’s trust funds to give employment 
to the brother of one of the trustees. 

11. The court erred in permitting the guardian ad litem 
to join the plaintiffs and limit the issue so that the bene¬ 
ficiaries could not testify against him or the bad conduct 
of the trustees and deprived the beneficiaries of the pro¬ 
tection of the full evidence. 

12. The court erred in subjecting the interest of infants 
to a guardian ad litem who gave them bad advice, in telling 
said infants that thev could call the trustees damn fools 
if they wanted to. 

13. The court erred in condoning the guardian ad litem’s 
concealment from the court and the parties in interest, that 
he was a member of a draft board and was even personally 
opposed to the conscientious objection of the infant he rep¬ 
resents, when this cause involves that issue as a support¬ 
ing record. 

14. The court erred when the Complaint refers to an in¬ 
jurious report against said infant, that does not include 
the true record of the draft board and permitted a member 
of a draft board to pose as a disinterested guardian ad 
litem in this cause. 

15. The court erred when the guardian ad litem de¬ 
manded proof of assets and location thereof, but without 
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proof accepted the plaintiffs’ total figure with no knowl¬ 
edge of the truth of said figure and having never seen the 
trustees’ so-called accounts. 

16. The court erred in taking supervision, without proof 
of assets and if same were within the jurisdiction of the 
court. 

17. The court erred in rendering a Summary Judgment 
on statements of the guardian ad litem as to the trustees 
so-called accounts, total figure, etc., regarding which he 
admitted he knew nothing about. 

18. The court erred in granting a Summary Judgment 
under Rule 56 of Civil Procedure, when the record revealed 
genuine issues of material facts in dispute, admitted by 
the guardian ad litem and the Court’s own Finding of 
Facts, states, long-standing disagreements and disputes 
relating to various matters concerning the administration 
of this trust. 

19. The court erred in not determining the righteousness 
of the various matters it found to be in dispute as to the 
administration of this trust. 

20. The court erred in permitting the plaintiffs to make 
false and damaging charges that they could not prove and 
then say there are no facts in dispute to protect themselves 
from their own false statements, when their honesty was 
in issue and directly affects the defendants. 

21. The court erred in rendering a Summary Judgment 
which shields the unknown dealings of the trustees and de¬ 
prives the appellant of the right to go into the Court’s own 
Finding of Facts that there are other and various matters 
concerning the administration of this trust. 

22. The court erred in depriving appellant of the oppor¬ 
tunity to prove that the trustees’ statements concerning 
their administration of this trust are untrue and that they 
had not come into court with clean hands. 

23. The court erred in preventing appellant knowing if 
trustees’ data had been kept as required by law. 
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24. The court erred in giving the trustees the private 
opportunity to put together, reconstruct or supplement 
what they had and use it as original entries against the 
beneficiaries before the Auditor. 

25. The court erred in overruling appellant’s Motion 
that Preparation of Trustees’ Data be Public. 

26. The court erred in taking supervision when the trus¬ 
tees a year ago did not want to submit their data to the 
court, and rather than have the court audit and see the con¬ 
dition of their so-called accounts, they preferred to give 
up having the court pass on the fees and commissions they 
were claiming. 

27. The court erred in permitting the trustees to encum¬ 
ber trust funds with vast legal services, expert assistant 
counsel and many conferences in their efforts to establish 
an account against infants while they have them unin- 
formed and in the absence of the only defendant of age. 

28. The court erred in permitting unbonded trustees to 
add up figures against defendants whom they have not kept 
properly informed to defend, and thereby permit the trus¬ 
tees to profit by their own wrong. 

29.. The court erred in overruling appellant’s Motion to 
Stay Legal Proceedings During the National Emergency, 
while appellant was serving in the Armed Forces of the 
United States. 

30. The court erred in depriving the appellant of the 
protection of the full evidence and his right to a jury trial. 

31. The court erred in overruling appellant’s Motion for 
a New Trial. 

32. The court erred in overruling appellant’s Motion to 
Postpone Proceedings until Beneficiary can Sign Required 
Bonds for Court of Appeals. 

33. The court erred in shielding the trustees’ unknown 
background, and their present and future dealings, by ex¬ 
empting their numerous investments and reinvestments 
from court supervision. 
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34. The court erred by allowing the trustees on incom¬ 
plete supervision to establish a court record, that can be 
used as a cover for injustice in shielding the unknown deal-! 
ings of the trustees, and subjects the defendants to the 
mercy of the trustees without redress. 

. 

SUMMARY OF ARGUMENT. 

1. That Martha L. Cammack employed Mr. D. AY. j 
O’Donoghue, Jr., to protect her interest against the trus¬ 
tees. That as soon as she died Mr. O’Donoghue shifted to 
the other side where the money was and represented the 
trustees against the children of his deceased client. 

2. The trustees have not been cramped for power but 
seek more pow r er to abrogate the few rights yet held by 
the beneficiaries and graft their questionable positions into 
a court record while the infants are uninformed and the 
only beneficiary of age is absent. 

3. Trustees seek to establish without opposition on their 
one-sided private data a record that will relieve them of 
their personal responsibility and deprive the beneficiaries 
of their only protection as there is no bond. 

4. Trustees originally decided not to put the trust in 
court and have handled it privately for over five years and 
are personally accountable to appellant for a full explana¬ 
tion of their dealings. 

5. That appellant is entitled to a reasonable time not 
barred by laches to investigate the past secret dealings of 
the trustees and defend his rights. 

6. Appellant is of age and can check his account without 
the cost of litigation. 

7. That any approval made by appellant amply protects 
the trustees as all beneficiaries have the same interest. 

8. It was against the interest of the infant beneficiaries 
and appellant to keep copies of trust data unknown to them 
and that trust funds of appellant should not be used to pay 
Mr. O’Donoghue for such harmful services. 
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9. The beneficiaries should have been educated in how to 

i 

handle their nionev and a lawver should not have been em- 

* 1 

ployed to keep them in ignorance. That these trustees 
look for trouble at the expense of trust funds. 

10. It is injurious for the trustees to fight appellant with 
his trust funds and charge it, ipso facto, as a cost of ad¬ 
ministering the trust. 

11. It is injurious for the trustees to employ a brother | 
and pay him from trust funds of appellant. 

12. That guardian ad litem should not have supported 
the plaintiffs and prevented the truth from reaching the 
court and keep the beneficiaries from testifying against , 
him and the bad conduct of the trustees. 

I 

13. A guardian ad litem is not protecting infants by tell¬ 
ing them that they can call the trustees damn fools. 

14. The guardian ad litem secured his appointment by 
concealing that he was a member of a draft board and op¬ 
posed to the conscientious objection of one of the bene¬ 
ficiaries. 

15. That when the record referred to injurious report 
filed in Guardianship No. 9296, it is dishonest for a mem¬ 
ber of a draft board to pose as an impartial guardian ad 
litem in this cause. 

16. The guardian ad litem’s Answer, demands proof of 
assets and their location; thereafter he gives the plaintiffs’ 
figure to the court without proof, thereby securing for the 
plaintiffs a summary judgment, without a knowledge of 
the truth of the figure he stated and was later forced to 
admit that he knew nothing about the trustees’ accounts. 

17. The guardian ad litem was not honest in making a 
statement to the court regarding which he knew nothing , 
about, and thereby supported the plaintiffs in securing a 
summary judgment against the appellant. 

18. The court should not have taken supervision, with¬ 
out proof of assets and if same were within the jurisdiction 
of the court. 
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19. Rule 56 of Civil Procedure did not apply as genuine 
issues of material facts were in dispute, even the court’s 
Finding of Facts states, long-standing disagreements and 
disputes relating to various matters concerning the admin¬ 
istration of this trust. 

20. The court should not have permitted the plaintiffs 
to make false and damaging charges that they could not 
prove and also allowed them to disregard their own false 
statements to protect themselves by then saying there are 
no facts in dispute, when their dishonesty was also in issue 
and directly affects the security of the defendants. 

21. That by not determining the various matters the 
court found to be in dispute concerning the administration 
of this trust, subjects appellant to the wrong doings of the 
trustees. 

22. That appellant has been deprived of the full evidence 
and his right to a jury trial. 

23. The guardian ad litem should not shield by a sum¬ 
mary judgment the unknown dealings of the trustees and 
hide forever, as found by the court, that there are other and 
various matters concerning the administration of this trust. 

24. The guardian ad litem using the infant defendants 
against their wills to support the plaintiffs in a summary 
judgment, prevents appellant going into the matters found 
by the court to be in dispute concerning the administration 
of this trust and the questionable dealings of the trustees. 

25. That trustees are asking for what they failed to fol¬ 
low up over a year ago and if they can wait that long and 
again spend trust money to reverse their position, they can 
certainly wait until the only defendant of age is present to 
defend his account, and his Motion to Stay Legal Proceed¬ 
ings During the National Emergency, should not have been 
overruled. 

26. Rule 56 of Civil Procedure as to summary judgment, 
does not apply when the record and the findings of the 
court shows facts in dispute. 
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27. That beneficiaries had the right to see trustees rec¬ 
ords and that the appellant’s Motion that Preparation of 
Trustees’ Data be Public, should not have been overruled. 

28. When this cause used as a support draft matters and 
when it was discovered that the guardian ad litem was a 
member of a draft board and had concealed it, appellant’s 
Motion for a New Trial should not have been overruled. 

29. That the plaintiffs and the guardian ad litem should 
have been interested in justice and not opposed appellant's 
Motion to Postpone Proceedings until Beneficiary can Sign 
Required Bonds for Court of Appeals. 

30. The court should not have given the unbonded trus¬ 
tees the opportunity to relieve themselves of their personal 
responsibility to the defendants and add up figures against 
the defendants whom have not been kept properly informed 
to defend, and thereby permit the trustees to profit by their 
own wrong. 

31. The trustees brought this cause before the court over 
a year ago and rather than have the court go into their 
data they preferred to give up having the court pass upon 
the fees and commissions they claimed. The trustees have 
since prepared so-called accounts, having had many con¬ 
ferences with lawyers to establish a record against minors 
while they have kept them in ignorance of their rights and 
in the absence of the only defendant of age, to keep the 
dealings of the trustees unknown and exempt their numer¬ 
ous investments and reinvestments from court supervision. 

32. The court should not take incomplete supervision by 
exempting the trustees’ investments and reinvestments 
from court supervision, which shields the unknown deal¬ 
ings of the trustees bv a court record that can be used as 
a cover for injustice and places the defendants at the mercy 
of the trustees without redress. 

In view of the facts here presented, it was error on the 
part of the court below to grant a Summary Judgment 
and to rule adversely against the appellant’s subsequent 
pleadings. 
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ARGUMENT. 

1. John E. Canmiack, died March 20, 1939, surviving 
widow Martha L. Cammack and five children, John Cam- 
mack, William Cammack, David Cammack, Thomas 
Cammack and Robert Cammack. That Martha L. Cammack, 
employed Mr. D. W. O’Donoghue, Jr., to protect her inter¬ 
est and her said children against the trustees under the 
Will of her deceased husband. That Martha L. Cammack 
died about five months later, August 15, 1939 and that Mr. 
O’Donoghue, shifted immediately to the trustees where the 
money was against the children of his deceased client. 
(Tr. 25, 26, 82.) 

2. The record of the trustees under the leadership of 
their constant attorney paid from trust funds, shows they 
have not been cramped for power as the Will gives broad 
powers, but they seek more power to abrogate the few 
rights yet held by the beneficiaries and to graft their ques¬ 
tionable position into a court record while the infants have 
been kept uninformed and the only beneficiary of age is 
absent. (Joint App. 46.) 

3. The trustees are concerned about their own conduct 
and seek this opportunity to establish without opposition 
on their one-sided private data a record that will relieve 
them of their personal responsibility and deprive the in¬ 
fants of their only protection as there is no bond. (Tr. 25.) 

4. That the trust when received from the executors was 
not put into the court, but that the trustees made their 
selection to handle said trust funds privately and have 
done so for over five years and that the trustees are in¬ 
debted to the appellant for a personal account of their 
stewardship. (Joint App. 38.) 

5. That the law gives the appellant after he becomes 
twenty-one, a reasonable time not barred by laches to con¬ 
sider the past secret dealings of the trustees and they 
should not deprive him of that opportunity to defend his 
rights. (He who seeks equity must do equity. 21 Corpus 
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Juris 172, citing Columbus v. Mercantile Trust, etc., Co.,- 
218 U. S. 645, 54 Law Ed. 1193.) 

6. That appellant is of age and that the trustees should 
not spend his money for lawyers and litigation in checking 
an account. (Expenses incurred unnecessarily will not be 
allowed. BerryhilPs App. 35 Pa. St. 245; Page v. Boyn-\ 
ton, 63 N. H. 190; McCarter's Estate, 94 N. Y. 558.) 

7. That any approval made by appellant in regard to 
the trust is ample protection to trustees, as the interest of i 
all the beneficiaries is the same. (A trustee of a trust fund 
for management and investment must act in good faith. 
Johns v. Herbert, 2 App. D. C. 485.) 

8. That it was against the interest of the infant bene¬ 
ficiaries to keep unknown to them carbon copies of the trus¬ 
tees’ so-called trust records, and that appellant does not 
want his trust money used to pay Mr. O’Donoghue for his 
said harmful and unfriendly services. (He who seeks equity 
must do equity. Columbus v. Mercantile Trust, etc., Co., 
218 U. S., 645, 54 Law ed. 1193.) 

9. The trustees should have been open, honest and 
friendly and have educated the infant beneficiaries in a 
knowledge of how to handle their money, and should not 
have employed a lawyer to keep carbon copies of their trust 
data from the beneficiaries. Honest trustees do not look 
for trouble, but these trustees state in their Complaint, page 
19, line 11, plaintiffs have had in the past, and anticipate' 
having in the future, difficult problems in administering 
the said trust. (Trustees should keep regular accounts and 
be always ready to produce those accounts to his cestui que 
trust. Adams' Equity (8th ed. 1890) pp. 137, 138; Bourne 
v. Maybin, 3 Woods, U. S. Circuit Ct. Repts. 741.) 

10. That it is not to the interest of appellant for the trus-| 
tees to fight appellant writh his own trust money and pay' 
a lawyer as stated by the trustees, ipso facto, as a cost of 
administering the trust. (Mismanagement is sufficient 
grounds for removal of a trustee. Cavender v. Cavender 
114 U. S. 464, 29 Law ed. 212.) 
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11. That it is not to the interest of the appellant to be 
forced by the trustees, to employ a member of the trustee^’ 
family at the expense of appellant’s trust founds. (Expenses 
incurred unnecessarily by trustees will not be allowed. Paye 
v. Boynton , 63 N. H. 190.) 

12. That the guardian ad litem should not prevent the 
truth of the evidence from reaching the court, support tl^e 
plaintiffs’ views and limit the issue so that the benefieiarids 
cannot testify against him or the bad conduct of the trus¬ 
tees. (It is the duty of the guardian ad litem to protect in¬ 
fants’ interests in all matters relating to the litigation as 
the infant might act for himself if he were of capacity tb 
do so. Clark v. GUmantov, 12 N. H. 515.) 

13. That the guardian ad litem was not protecting thp 
infant beneficiaries by shocking their conscience with bail 
advice that could only lead them into trouble, in telling in¬ 
fants thev could call the trustees damn fools if thev 
to. (It is the duty of the court to remove guardian < 
where such action is necessary to prevent the infants bein^ 
prejudiced by his acts or omissions. Parks v. Barnes, 13f 
Kentucky 589,191 S. W. 447.) 

14. That the guardian ad litem secured his appointment 
by concealing that he was a member of a draft board, and 
is personally opposed to the conscientious objection of one 
of the infant beneficiaries. (It is the duty of the court t<j> 
remove guardian ad litem when he is guilty of misconduct). 
In re Birch all, 16 Law Repts. Chancery Division 41.) 

15. That the Complaint in this cause refers to an injur)- 

ious report filed in Guardianship No. 9296, that does noj; 
include the true record of the draft board, and that it i^ 
dishonest for a member of a draft board to pose as an imj 
partial guardian ad litem in this cause. (It is the duty of thb 
court to remove guardian ad litem when he fails in his duty^ 
Russell v. Shame, 1 Jacob and Walker 482, 37 Reprint 
452.) | 

16. The guardian ad litem Mr. Hill, in his Answer, del 
mands proof of trustees’ assets and location thereof, buj 


wanted 
d litem 
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thereafter switched to the plaintiff trustees’ side and with¬ 
out proof supported the plaintiffs so completely that he 
even copied figures from plaintiffs’ pleadings and without 
any knowledge of the truth stated the same figure as the 
plaintiffs did to be the amount held by the trustees, and 
thereby secured for the plaintiffs a summary judgment 
against the defendants, and Mr. Hill made it appear that 
he had investigated and knew the truth of the figure he 
stated, but was later in open court forced to admit he had 
never seen the trustees’ accounts and knew nothing about 
said accounts. (It is the duty of the court to remove guar¬ 
dian ad litem when he is guilty of misconduct. Depuy v. 
Weis ford, 42 Law Times Reports New Series 730.) 

17. That the guardian ad litem was not conscientious in 
representing that it was necessary for the court to take 
over accounts that he knew nothing about, nor was he 
honest in making a definite statement to the court regard¬ 
ing which he had no foundation for, and thereby secured a 
summary judgment for the plaintiffs against the appellant, 
which has deprived the appellant of the truth of the evi¬ 
dence and a just determination of this cause. (Misconduct 
of the guardian ad litem is error for which a judgment may 
be set aside. Welsh v. Koch, 4 Cal. Appellant Court 571, 
88 P. 604.) 

18. The court should not have taken supervision, with¬ 
out proof of assets and if same were within the jurisdic¬ 
tion of the court. (Legal jurisdiction consists of jurisdic¬ 
tion of the subject matter. West Grove Grain Co. v. Bart¬ 
ley, 105 Maine 293, 74 A. 730; Milbra v. Sloss-Sheffield 
Steel, etc., Co., 182 Ala. 622, 62 S. 176.) 

19. That Rule 56 of Civil Procedure did not apply as 
there were genuine issues of material facts in dispute, sub¬ 
stantiated by the court’s own Finding of Facts which states, 
long-standing disagreements and disputes relating to vari¬ 
ous matters concerning the administration of this trust. 
Rule 56 does not apply when the facts are in dispute; Rule 
56; (Joint App. 43, 49, 51, 52). 
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20. The court should not have permitted the pk 
trustees to make false and damaging charges that 
could not prove and allowed said plaintiffs to protect themJ 
selves by disregarding their own statements, by then say¬ 
ing, there are no facts in dispute. The infants and the 
appellant are entitled to the protection of the truth and the 
plaintiffs should face the evidence that shows they are dis^ 
honest and not qualified to be trustees. (Dishonesty render^ 
a trustee subject to removal.* Thompson v. Thompson, 2 
B. Monroe (Ky.) 161; Savage v. Gould, 60 Howard’s Praej 
tice (N. Y.) 234.) 

21. That the lower court in not determining the right¬ 
eousness of the various matters it found to be in dispute 
concerning the administration of this trust, has left the 
appellant’s rights in said trust unprotected and subject 
the wrongdoings of the trustees. (Equity will not relax its 
grasp upon the res until it shall have avoided multiplicity 
of suits by doing full, adequate and complete justice be¬ 
tween the parties. Real Est. Sav. Inst. v. Collonious , 63 
Mo. 290, 295, quot. School Dist. No. 1 v. Holt, 406, 415, 126 
S. W. 462, 136 Am. S. R. 651.) 

22. That to establish justice the truth must be known,j 
that the infants are entitled to the truth, and the appellant 
has requested the protection of the full evidence and their 
right to a jury trial. 

“In suits at common law, where the value in contro¬ 
versy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, * * Article 7 of Amend¬ 
ments to Federal Constitution. 



23. That a guardian ad litem should not want to restrict 
the evidence involving the interest of infants by a sum¬ 
mary judgment that shields the unknown dealings of the 
trustee and deprives the appellant of the right to go into 
the Court’s own Finding of Facts that there are other and 
various matters concerning the administration of this trust. 
(It is the duty of guardian ad litem to protect infants’ inter- 
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ests in all matters relating to the litigation as the infant 
might act for himself if he were of capacity to do so. 
Clark v. Gilmanton, 12 N. H. 515.) 

24. That the guardian ad litem in using the infant defen¬ 
dants and against their wills to support the plaintiffs in 
securing a summary judgment, has deprived the appellant 
of his rights to prove the trustees' statements concerning 
their administration of this trust are untrue and that they 
have not come into court with clean hands. (He who comes 
into equity must come with clean hands. Bering v. 
Wmehelsea, 1 Cox’s Chancery 318.) 

25. Plaintiffs used trust money and had this cause before 
the court over a year ago and asked for fees and commis¬ 
sions but preferred to then abandon a court determination 
of fees and commissions rather than subject their so-called 
accounts to court supervision. If the trustees can again 
spend trust money and wait a whole year to reverse their 
position, they could certainly wait until the appellant was 
present to defend his rights, and his Motion to Stay Legal 
Proceedings During the National Emergency, should not 
have been overruled. (Laches is a ground for denying equit¬ 
able relief as the trustees did not petition the court within 
a reasonable time. Earl v. Mgers, 207 U. S. 244, 52 Law 
Ed. 191.) 

26. That Summary Judgment should not have been 
granted under Rule 56 of Civil Procedure, when the record 
and the Court’s own Finding of Facts shows facts in dis¬ 
pute, nor should said Judgment be based upon the guardian 
ad litem’s efforts to support the plaintiffs in making state¬ 
ments regarding which he knew nothing about. (Guardian 
ad litem can make no concessions, or admit away any rights 
of the infants Jeffery v. Patton, 182 Ark. 449, 31 S. W. 
2d 738.) 

27. That the beneficiaries were entitled to see if the trus¬ 
tees had kept trust records as required by law and to know 
if said data was in proper shape and that no chance for sub¬ 
stitution be given the trustees to supplement records against 
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the beneficiaries, and that appellant’s Motion that Prepara¬ 
tion of Trustees’ Data be Public, should not have been over¬ 
ruled. 

■ 

“It is one of his principal and most important duties 
that he should keep regular and accurate accounts, 
clearly distinguishing the trust property from his own, 
^ and showing all his receipts and payments in respect 
of it; and that he should be always ready to produce 
I those accounts to his cestui que trust.” Adams’ Equity, 
8th Edition 1890, pp. 57, 58, citing Bourne v. Maybin , 
| 3 Woods, U. S. Circuit Repts. 741, etc. 

I 

28. That it was the understanding that the guardian ad 
litem came into this cause as a disinterested party uncon¬ 
nected with operations involved in this cause, and when it 
was discovered that lie had concealed that lie was a member 
of a draft board, in addition to all the other errors on record 
in this cause, appellant’s Motion for a New Trial should 
not have been overruled. (Misconduct for guardian ad litem 
is error for which a judgment may be set aside. Welsh v. 
Koch , 4 Cal. Appellate Ct. 571, 88 P. 604.) 

29. That while appellant is absent and serving in the 
• Armed Forces of the United States, the court overruled 

appellant’s Motion to Stay Legal Proceedings During the 
National Emergency and the plaintiffs and the guardian 
ad litem tried to make is impossible for him to appeal and 
joined in opposing appellant’s Motion to Postpone Pro¬ 
ceedings Until Beneficiary can Sign Required Bonds for 
i Court of Appeals, which should not have been overruled. 

“At any stage thereof any action or proceeding in 
any court in which a person in military service is in¬ 
volved, * * * may be stayed as provided in this 

act * * (Soldiers’ and Sailors’ Civil Relief 

Act, Oct. 17,1940, c. 888, par. 201, 54 Stat. 1181. United 
States Code Annotated Title 50—Appx.—Emergency 
and Post-War Legislation, Vol. 50, p. 139.) 

30. The court should not have given the unbounded trus¬ 
tees the opportunity to keep their secret dealings forever 
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unknown and relieve themselves of personal responsibility 
to the defendants which is their onlv securitv under the 
Will, and add up figures against the defendants whom the 
trustees have not kept properly informed to defend, and 
thereby permit the trustees to profit by their own wrong. 
(He who comes into equity must come with clean hands. 
Dering v. Winchelsea, 1 Cox’s Chancery 318.) 

31. The trustees consumed trust funds and brought these 
questions before the court over a year ago but did not want 
the court to go into their dealings, and rather than have the 
court take over the trust, they were even willing to give 
up having the court pass upon the fees and commissions 
they had claimed. The trustees since have employed vast 
legal services and expert assistant counsel, having many 
conferences and have prepared so-called accounts, in their 
efforts to establish a record against the minors while they 
have kept them in ignorance of their rights and in the ab¬ 
sence of the only defendant of age who is in the military 
service of his country so that the trustees’ background 
will not be known, and to shield their present and future 
dealings, by exempting their numerous investments and re¬ 
investments from court supervision. (Mismanagement is 
sufficient grounds for removal of a trustee. Cavender v. 
Cavender, 114 U. S. 464, 29 Law ed. 212.) 

32. The court should not have taken incomplete super¬ 
vision by exempting the trustees’ investments and reinvest¬ 
ments from court supervision, which shields the unknown 
dealings of the trustees by a court record that can be used 
as a cover for injustice in that it relieves the trustees from 
all responsibility to the court and the beneficiaries as to 
investments and reinvestments and places the defendants 
and the appellant at the mercy of the trustees without re¬ 
dress. (A court of justice should do complete justice and 
not by halves. Camp v. Boyd , 229 U. S. 530, 57 Law ed. 
1317.) 
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CONCLUSION. 

I 

Appellant respectfully requests that the appellees’ cause 
be dismissed or that the lower court be instructed to com- j 
pel the trustees to face a full and complete trial on the evi¬ 
dence before a jury, and that your honors grant such other 
and further relief as to you may seem just and proper. 

E. P. S. Newman, j 

Counsel for John Cammack. j 


i 

I 
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IN THE DISTRICT COURT OF THE UNITED STATES 
For The District of Columbia. 

1 Filed Oct 13 1944 


(t. CLIFFORD HOWARD and PAUL MAY, Trustees un¬ 
der the Will of John E. Cannnack, deceased, Plaintiffs, 

v. 

ROBERT CAMMACK, a Minor, THOMAS CAM MACK, 
a Minor, DAVID CAMMACK, a Minor, WILLIAM 
CAMMACK, a Minor, JOHN CAMMACK, a Private 
in Army of U. S. A., Defendants. 


PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

Complaint of Trustees to Obtain Instructions, to Place Trust 
Under Jurisdiction of Court for Accounting’ and Other 
Purposes. 

1. Jurisdiction of this action is based on Section 306 of 
Title 11 of the Code of Laws of the District of Columbia 
(1940 ed.) and on the physical presence in the District of 
Columbia of the trust res or estate. 

2 2. Plaintiffs Paul May and G. Clifford Howard 

are citizens of the United States and bring this suit 
as the trustees under the will of John E. Cammack, a de¬ 
ceased resident of the District of Columbia, to obtain in¬ 
structions as to their duty and authority under the terms 
of the said will, to place the trust thereby created under the 
jurisdiction of the Court for annual accounting by the trus¬ 
tees, for approval of disbursement of tmst funds, determi¬ 
nation of commissions and fees, and such other judicial 
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assistance as is required and appropriate for an effective 
administration of the trust committed to their care. 

3. The defendants are Robert Cammack, an infant born 
September 17, 1930; Thomas Cammack, an infant born 
April 2, 1929; David Cammack, an infant born December 
4, 1927; William Cammack, an infant born January 25, 
1926; and John Cammack, the eldest brother of the four 
minor defendants, who is of age and serving as a private 
in the Army of the United States of America. The five 
named Cammack boys are all the children of the said John 
E. Cammack, deceased, and are the equal beneficiaries of a 
trust created by the last will and testament of their father 
of which plaintiffs are trustees. All the defendants are citi¬ 
zens of the United States and legally domiciled in the Dis¬ 
trict of Columbia, but defendant John Cammack is at pres¬ 
ent stationed at H. A. M. Company, 451st Ordnance, North 
Camp Hood, Texas. 

4. This is a companion case to the Complaint filed by 
Paul May and Arthur May as trustees under the will and 
codicil of Elizabeth May Cammack, deceased, against Rob¬ 
ert Cammack, et al, to obtain instructions as to their au¬ 
thority as trustees under the said will and codicil and to 

place four of the trusts thereby created under the 
3 jurisdiction of the Court for annual accounting and 

other purposes. In that case substantially the same 
relief is sought by the trustees under the will and codicil 
of Elizabeth May Cammack as is being sought in the in¬ 
stant case by plaintiffs as trustees under the will of John 
E. Cammack, the deceased son of the said Elizabeth May 
Cammack. Since the beneficiaries of both the Elizabeth May 
Cammack trusts and the John E. Cammack trust are the 
same, the parties defendant in both cases are identical with 
the exception that John Cammack, the adult beneficiary, is 
not joined as a party defendant in the former suit because 
he is of age and because the trust established for his bene¬ 
fit by the will of Elizabeth May Cammack, deceased, is a 
separate and distinct trust, whereas in the instant case 
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John Cammack is necessarily joined as a party defendant 
because the will of John E. Cammack, deceased, establishes 
but a single trust for all five beneficiaries. The instructions 
desired by the plaintiffs in both of said companion cases 
relate to similar issues and similar language in each will, 
and the further major relief of placing the trusts under the 
jurisdiction of the Court for annual accounting and other 
purposes is the same. 

5. John E. Cammack died March 20, 1939, leaving a last 
will and testament which was duly admitted to probate and 
record on April 24, 1939, in Administration Cause No. 54,- 
828, in the Probate Division of the District Court of the 
United States for the District of Columbia. A copy of the 
said will is attached hereto and made part hereof. Plain¬ 
tiffs were named executors in the said will and were ap¬ 
pointed and qualified in such capacity in said Administra¬ 
tion No. 54,828. Plaintiffs were also named residuary trus¬ 
tees in the said will and in such capacity received assets 
valued at over $490,000.00 which they hold in trust for the 
benefit of defendants, the five children of John E. 
4 Cammack, deceased. Among such assets is the for¬ 
mer residence of the decedent, premises 2600 Tilden 
Street, N. W., in the District of Columbia, which plaintiffs 
hold in trust to maintain as a home for defendants as long 
as it be used and suitable for their home, allowing the fur¬ 
niture and household effects to remain therein and to be 
used in conjunction therewith, all as more fully set forth 
in the will. Plaintiffs hold the remainder of the estate, con¬ 
sisting of various securities having a present market value 
of over $460,000.00 upon trusts to manage, invest and re¬ 
invest the same as a single trust estate and to pay or ex¬ 
pend the net income therefrom to or for the benefit of the 
defendants until the youngest child reaches the age of 
twenty-one years at which time one-half of the principal 
of the trust estate is to be distributed equally between de¬ 
fendants, and to continue to manage the other one-half of 
the principal of the estate paying and expending the income 
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as aforesaid until the youngest child reaches the age of 
thirty years when final distribution thereof is to be made] 
all as more particularly set forth in the said will. Plaintiff 
have managed the said trust estate down to the presenf 
time, maintaining premises 2600 Tilden Street as a bomq 
for the children and paying and expending the net incom^ 
realized from the invested principal for the care, support] 
maintenance, education, welfare and happiness of defend] 
ants. Since the death of John E. Cammack, deceased, and| 
the inception of the trust created by his will, all of the as-| 
sets of the trust estate have been and still are physically! 
located and present in the District of Columbia. 

i 

*■'**#**##•• 

i 

7 7. Although plaintiffs realized for some time that 
the trust created by the will of John E. Cammack 

could be better administered under the jurisdiction of the 
Court, and although they realized the advantage that there 
would be in an annual accounting to the Court, plaintiffs 
have up to the present time attempted to administer the 
said trust without the assistance of the Court in or- 

8 der to save the expense and extra legal services] 
which would be required by Court action. However 

plaintiffs, having carefully considered the entire matter and 
having obtained independent legal advice, have now reached 
a point where they are fully convinced of the necessity and 
wisdom of filing annual accounts with the Court in the in¬ 
terest of the minor beneficiaries as well as in the interest of 
an orderly and approved administration of this trust. 
Plaintiffs have required substantial legal services in deal¬ 
ing with the problems created by the aforesaid opposition 
of the personal guardian and her interference with the per¬ 
formance of their duties as trustees. Finding it necessary 
in anv event to obtain instructions from the Court as to 
their authority and discretion under the terms of the will 
to pay the costs of all such legal services as well as to de¬ 
termine the amount of commissions to themselves and like 
expenses, they bring this suit as a companion case to the 
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case of Paul May and Arthur May, Trustees under the Will 
and Codicil of Elizabeth May Cammack, deceased, vs. Rob¬ 
ert Camniack, et al, filed of even date, to secure such in¬ 
structions and to place this, the John E. Cammack trust, 
under the jurisdiction of the Court for the purpose of an 
annual accounting before the Court’s Auditor, for judicial 
allowance of such commission and fees and similar costs 
as may be determined proper and for all such further Court 
assistance or instructions as may be from time to time 
found necessary or appropriate to a proper administration 
of the trust here involved. Plaintiffs place this trust under 
jurisdiction of the Court for all the purposes above stated 
and for every other proper purpose except that of judicial 
supervision of the investment and reinvestment of trust 
funds. Plaintiffs specifically exclude such type of judicial 
assistance or supervision from the jurisdiction and 
9 relief sought in this case because the same would 
result in negativing the expressed intent of the cre¬ 
ator of the trust in the matter of investment of trust funds. 
Testator invested a large proportion of his estate in stocks 
and non-conforming bonds (i.e. bonds not on the court ap¬ 
proved list for fiduciary investment) and indicated very 
clearly both by word of mouth during his lifetime and by 
the terms of his will that he desired and intended the funds 
of the trust estate established thereby to continue to be 
invested largely in non-conforming securities. For this pur¬ 
pose he vested the very broadest investment powers and 
discretion in his trustees, authorizing them to retain stocks 
as well as bonds and other investments and to invest and re¬ 
invest trust funds “in such stocks, bonds or other securi¬ 
ties as my trustees shall deem proper although not of the 
character authorized for trust investments under the pres¬ 
ent or future laws or Rules of Court of the District of Co¬ 
lumbia.” If the trustees were ever restricted to the Court 
approved list of investments for fiduciaries it would result 
not onlv in a verv substantial loss of income to the trust es- 
tates and the beneficiaries, but also in superseding and 
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negativing tlie clear intent and testamentary mandate of 
the creator of the trust. Accordingly, even aside from the 
fact that Court approval of each of the numerous invest¬ 
ments and reinvestments constantly being made by the trus¬ 
tees in the exercise of the discretion vested in them by the 
trust instrument would entail a large and recurring ex¬ 
pense and additional legal service, plaintiffs could not and 
do not ask for such Court supervision because in their opin¬ 
ion it would be unnecessary, contrary to the terms and in¬ 
tent of the trust instrument and not in the best interests of 
the trust estates. 

10 8. While the will of John E. Cammack, deceased, 

invests the trustees with the broadest possible pow¬ 
ers and discretion in respect to investment and reinvest¬ 
ment of net income and the manner of such expenditure for i 
the maintenance, education, welfare and benefit of the 
minors, the said will does not expressly grant the trustees 
any similar discretion in respect to payment of expenses, 
nor does it anywhere expressly authorize or allow any com¬ 
mission to the trustees for their services or prescribe or in¬ 
dicate the rate or standard thereof. The will simply author¬ 
izes payment of “all necessary and proper expenses” with¬ 
out specifying the nature thereof and without expressly 
granting the trustees the power or discretion of determin¬ 
ing what expenses are “necessary and proper”. 

12 10. However, plaintiffs are loathe under such con¬ 

ditions to continue to fix the rate of their own com¬ 
missions and to deduct and pay the same to themselves, 
particularly in view of the fact that four of the beneficiaries 
of the trust here involved are minors and in view of the 
fact that Paul May, one of the plaintiffs, also occupies the 
office of guardian of the estates of said minors. Up to the 
present time plaintiffs have been paying to themselves an 
annual income commission of eight per cent on the gross 
income collected; that is, four per cent on gross income to 
each trustee, which has amounted to less than $900.00 a 
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year to each trustee. Plaintiffs determined upon the said 
rate of commission after consultation with the trust officer 
of a large trust company here and with others in a position 
to advise them as to a proper rate of commission. Plaintiffs 
believe and aver that a five per cent commission on gross 
income is the usual and proper rate of compensation for 
the ordinary duties of a trustee in investing, rein- 
13 vesting and safeguarding the principal, in collecting 
the income and in preparing all the various necessary 
tax returns and in keeping proper trust records. By rea¬ 
son of the much more extensive duties imposed upon them 
by the present trust to maintain a home for the defendants, 
and to expend funds for their education, welfare and hap¬ 
piness and, by reason of the said Helen C. Newman’s re¬ 
fusal to receive a lump sum per month from plaintiffs to 
take care of the costs of operating the household at 2600 
Tilden Street, plaintiffs are obligated to discharge a re¬ 
sponsibility and to perform services which are well beyond 
that of an ordinary fiduciary. Such extra or unusual ser¬ 
vices rendered by plaintiffs as trustees require a large 
amount of personal attention and have occupied double the 
time that plaintiffs expend on their ordinary duties of in¬ 
vestment, reinvestment, collection of income, preparation of 
tax returns, keeping of trust records, and so forth. Accord¬ 
ingly, plaintiffs considered that an additional three per 
cent would be a minimum compensation to themselves for 
all the extra and unusual services which have been required 
of them in maintaining the Cammack household as afore¬ 
said. This three per cent added to the normal five per cent 
gives the total rate of eight per cent which plaintiffs as 
aforesaid have been charging. While they are therefore ad¬ 
vised and believe that a total commission of eight per cent 
on gross income constitutes but a fair and reasonable in¬ 
come commission under the circumstances and although 
plaintiffs believe that uj>on the distribution of principal 
thev will be entitled to a reasonable commission on the 
principal distributed, they are, for the reasons stated above, 
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desirous and entitled to have an authoritative determina¬ 
tion and allowance of their commissions by the Court in 
this proceeding. 

14 11. As has been stated above, plaintiffs have also 
had occasion from time to time to seek legal adviccj 

and services in connection with their administration of the! 

trust here involved. Thev believe that the costs of such le-! 

* 

gal advice and services are a proper and necessary expense 
of the trust; but because of the absence of any express 
grant of discretion to them in this respect they are con¬ 
stantly confronted with the problem of whether their own 
bona fide decision that they should in this or that particular 
matter ask for legal advice ipso facto constitutes the costj 
thereof a “necessary and proper expense”. Frequently it 
appears to plaintiffs desirable to obtain advice or assistance 
of counsel on some point and acting on their best judgment 
they have gone ahead and requested such advice or as¬ 
sistance from their attorney. While plaintiffs believe the 
cost of all such legal services is a proper expense, they can¬ 
not be certain that a Court would consider each particular 
item and the particular amount of the fee which might be 
charged therefor a “necessary and proper expense” under 
some strict construction of that term. While the occasions | 
for such legal advice and services have been fairly frequent 
owing to the problems created by the opposition of Helen 
C. Newman to plaintiffs and their efforts to carry out their 
trust duties, plaintiffs have not as yet paid their attorney j 
for any such legal advice and services rendered, and both, 
plaintiffs and their attorney prefer to have the proper 
charge for his services determined and fixed by the Court. 

12. Plaintiffs ’ problems respecting the payment of fees 
1o counsel and commissions to themselves and determining 
the proper amounts thereof in a trust estate as large as 
here involved without Court approval or consent of 

15 the beneficiaries has recently been made more acute 
by violent criticism of their administration of the 

trust by Helen C. Newman, maternal aunt and guardian of 
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the persons of the infants, and by E. P. S'. Newman, the ma¬ 
ternal uncle of the minor beneficiaries. These two persons 
are along: with their brother and sisters the closest rela¬ 
tives of the Cammack children and undertake and assume 
to speak for and in the interest of the children. Helen C. 
Newman, having by making various objections and by writ¬ 
ing a threatening letter to the insurance company, upset the 
advantageous arrangements which plaintiffs bad made with 
the insurance company for the restoration of certain sub¬ 
stantial fire damage at premises 2600 Tilden Street, has 
further delayed and handicapped plaintiffs’ efforts to se¬ 
cure estimates from builders for the performance of this 
work and has refused plaintiffs the free and unhampered 
access to the said trust property to which they are entitled 
and which is necessary in order that they proceed with this 
matter. Through her attorney Richard J. Taggart, a legal 
associate of E. P. S. Newman, her brother, she has written 
to plaintiffs through their attorney a series of letters de¬ 
nouncing their administration of the trust and charging 
plaintiffs with the responsibility for a delay which has in 
fact been caused by the said interference of Helen C. New¬ 
man with the trust duties of plaintiffs. E. P. S. Newman, 
who is a member of this bar, has written letters to plaintiffs 
through their attorney demanding that plaintiffs make an 
accounting of their administration of the trust here in¬ 
volved, demanding that plaintiffs advise him of legal fees 
paid and exhibit to him cancelled checks for the same and 
charging by innuendo that plaintiffs have used trust funds 
improperly for payment of the legal services which were 
unnecessary or for legal services rendered to themselves 
personally and not in the interest of the trust estates. 
16 All of such charges, innuendos and criticism against 
plaintiffs levelled by the said E. P. S. Newman and 
Helen 0. Newman and for her by her attorney Richard J. 
Taggart are baseless and without foundation, just as the 
demands of the said E. P. S. Newman for accounting, ex¬ 
hibition of cancelled checks and so forth are unauthorized 




and presumptuous. Plaintiffs have several times adyised 
E. P. S. Newman through their attorney that he ha$ no 
status to make such demands on them and that they do not 
and cannot recognize him as the representative of the minor 
beneficiaries. However plaintiffs have continued to receive 
from E. P. S. Newman insulting letters peremptorily de¬ 
manding an accounting and charging plaintiffs with unlaw¬ 
fully withholding information as to his nephews’ trust (es¬ 
tates. Copies of said letters with the answers theretoi of 
plaintiffs’ attorney are hereby tendered for filing hereinj as 
an exhibit in proof of the allegations of this paragraph 
should the Court deem necessary or advisable. If there! is 
to be a' proper or regular accounting during the Cammack 
children’s minority by plaintiffs as trustees, as they njow 
believe necessary and desirable, then such accounting can¬ 
not and should not be to some individual having no pov^er 
to pass upon or approve expenditures, but should be an au¬ 
thoritative accounting to the Court with judicial considera¬ 
tion and approval of expenditures including such fees and 
commissions as are proper. 

13. Entirely aside from the demands of the said E. P. IS. 
Newman, purported to be made in the interest of the chil¬ 
dren, that the trustees account for their management bf 
this trust and show the propriety of their expenditures bf 
trust funds (which plaintiffs have not recognized because 
they believe said E. P. S. Newman has no status in the 
matter and is motivated by personal animus) plaintiffs be¬ 
lieve and aver that considerations of policy and sounp 
17 trust administration, as well as the best interests elf 
the beneficiaries, require that a detailed accounting 
be made each year to the Court or its Auditor with verifi¬ 
cation of all items thereof, inspection of securities and ju¬ 
dicial determination of all commissions and fees. Whilj* 
plaintiffs have up to this time been anxious to avoid th^ 
costs of such Court accounting if at all possible, they arb 
now convinced, after careful consideration and after advicb 
of independent counsel secured, that the advantages and 
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indeed the necessity of such court procedure outweigh the 
costs thereof which will be relatively small in proportion to 
the amount of the trust estate involved. Moreover, while 
plaintiffs themselves know that their trust records are con¬ 
scientiously and diligently kept and are to their best knowl¬ 
edge correct in every detail, they recognize the long-range 
wisdom and protection for both trustees and beneficiaries 
in the general requirements and safeguards of a regular 
audit of accounts, verification of the items of disbursement 
and inspection of securities by some competent agency, as 
well as determination by such disinterested agency of com¬ 
pensation due to fiduciary and counsel. This protection can 
only be had in plaintiffs’ situation by placing the trust in 
question under the supervision of the Court for annual ac¬ 
counting, filing of Rule 22 reports, verification and report 
bv the Auditor and allowance of commission and fees. 

14. This remedy is peculiarly appropriate and necessary 

in this case bv reason of the infanev of four of the benefici- 
» * 

aries and the fact that Paul May, one of the trustee-plain¬ 
tiffs, is also guardian of the estates of the said minors. 
There is the further and equally cogent reason that plain¬ 
tiffs are individual not corporate fiduciaries and 
18 hence do not have the protection of regular examina¬ 
tion bv the Comptroller of Currencv or anv other in- 

» a m 

dependent agency. Finally, the trust which plaintiffs as in¬ 
dividual trustees are administering without bond involves 
securities and assets having a total value of over a half 
million dollars. For these three reasons alone plaintiffs 
are advised and believe that it is right and proper for the 
Court to take jurisdiction of this trust for the aforesaid 
purposes of accounting, audit, approval of commissions and 
for such other purposes and relief as may be from time to 
time necessary or proper in the administration of the trusts 
here involved. 

18 16. Owing to the hostility wh ; ch Helen C. New¬ 

man, the guardian of the persons of the infant bene- 
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! 

i 

| 

i 

ficiaries, and E. P. S. Newman, their maternal uncle, apn 
parently harbor toward the plaintiffs, plaintiffs have had 
to perform their trust duties under the handicap of a com-! 
plete lack of cooperation on the part of such persons hav¬ 
ing custody and/or influence over the minor bene-! 

19 ficiaries. Under the terms of the trust here involved,! 
plaintiffs as trustees are peculiarly concerned notj 

only with the care and maintenance of the Cammack chil-| 
dren, but with whatever concerns their education, welfare] 
and happiness. A proper exercise of their powers and dis-i 
cretion in maintaining premises 2G00 Tilden Street as a] 
home for the beneficiaries, as well as in providing for the 
aforesaid trust objectives, has been made extremely difficult 
by the opposition and the unwillingness of the personal j 
guardian to cooperate in any way with the trustees. For 
these reasons, as well as by reason of the character and 
terms of the John E. Cammack trust itself, plaintiffs have ! 
had in the past, and anticipate having in the future, diffi¬ 
cult problems in administering the said trust. In placing 
this trust under the jurisdiction of the Court for account¬ 
ing and for all other purposes (except that of investment j 
supervision) the trustees hereby request the Court’s in- 1 
structions and assistance in all such matters as may arise j 
and which may affect a sound administration of these trusts. ] 
Wherefore, the Premises Considered, Plaintiffs pray: 

• * # # • # m # # # | 

i 

20 Second: That the trust established by the Last Will 
and Testament of John E. Cammack, deceased, for [ 

the benefit of his children, Robert Cammack, Thomas Cam- 
mack, David Cammack, William Cammack and John Cam- i 
mack, be, for the period of the minority of the youngest ! 
beneficiary, administered under the jurisdiction of this ] 
Court for the purposes of an annual accounting, filing of 
Rule 22 reports by the trustees to the Court or 
the Auditor of the Court, verification of the items of ac¬ 
counting, inspection of securities, approval of disburse- j 
merits and expenses and determination and allowance of 


i 
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proper trustees’ commissions and attorney’s fees, as well 
as for instructions and assistance in various problems that 
may arise by reason of the opposition and hostility of the 
personal guardian of the said minors to plaintiffs and for 
any and all other purposes and remedies as may be proper 
or of assistance in the orderly administration of the 
21 said trust, excepting only court supervision and ap¬ 
proval of investment of trust funds. 

Third: That the Court grant such other and further re¬ 
lief as may from time to time appear proper and appropri¬ 
ate to the broad purpose and scope of this proceeding and 
to the administration of the aforesaid trust under the super¬ 
vision of this Court. 

G. CLIFFORD HOWARD 
PAUL MAY 

Trustees under the Will of 
John E. Cammack , deceased , 

Plaintiffs . 

• •••••*••• 

23 Filed Nov 16 1944 

Answer of the Defendant John Cammack to the Complaint 
of Trustees to Obtain Instructions, to Place Trust Under 
Jurisdiction of Court for Accounting and Other Pur¬ 
poses. 

Comes now John Cammack, defendant in the above en¬ 
titled cause and for answer to the complaint therein 
says: 

24 1. The defendant is informed that this Court has 
jurisdiction under Section 306 of the Code of Law ot 

the District of Columbia to hear this case, but said section 
contains no provision to perform for trustees their discre¬ 
tionary duties directed in the expressed terms of a Will, 
or to entertain such a cause in the absence of a defendant 
and -while said defendant is serving in the United States 
Army. 
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2. In answer to paragraph two, defendant admits the 
citizenship of Paul May and G. Clifford Howard and thei|* 
title as trustees, but denies that said petitioners are bring¬ 
ing this suit to obtain instruction as to their duty, because 
the object of their petition is to shift their duty and re¬ 
sponsibility upon this court. That the petitioners have pri¬ 
vately handled defendant’s trust funds for years and kepf 
defendant uninformed until just before defendant went int^ 
the Armed Forces of the United States. That petitioner^ 
then submitted their statements. That the defendant wants 
to go into these statements when he completes his Army 
service. That the defendant is entitled to a personal ac] 
counting from his trustees the petitioners and that said peti¬ 
tioners should not have a hearing on the defendant ’s rights 
in defendant’s absence and also deprive the defendant of 
obtaining from the trustees such information as may later 
be deemed necessary for a proper and full understanding 
of the trustees’ responsibilities to the defendant. 

******** # <| 

4. Defendant admits paragraph three for the purpose]; 

of this cause. 

• ###*#*### 

25 6. In answ T er to paragraph five defendant says that 

G. Clifford Howard and Paul May were appointed ad] 
ministrators, but that the prior circumstances to their apj 
pointment are necessary for the court to know and under] 
stand petitioners’ motives in this case and that defendant 
will state same in answering subsequent paragraphs of peti¬ 
tioners’ complaint. Defendant is not familiar with the 
various amounts of trust accounts now held by petitioners 
as the petitioners have kept all defendant’s brothers’ trust 
accounts unknown to defendant. The petitioners also sav 
that the value of the home is included in assets they re] 
ceived valued at over $490,000.00. The value of securities 
received is not stated and is further confused by including 
the value of the home as an unknown quantity. No basis 
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of calculation is given because petitioners restrict tlie re¬ 
mainder of over $460,000.00 to securities only, which is also 
estimated on the present market value. The petitioners 
have kept out of their petition any information that would 
inform this court as to whether the value of the trust funds 
received by them have increased or lost value under peti¬ 
tioners’ management thereof. 

• •••••••#* 

27 14. The defendant avers, that petitioners charge. 

that the personal guardian would not undertake the 
responsibility of operating the household on the basis of 
the payment to her of any such lump sum a month, is a de¬ 
liberate misrepresentation by the petitioners with full 
knowledge of its falsehood. 

15. Defendant avers that both he and the personal guard¬ 
ian can prove that the truth is, she not only acepted said 
sum for maintenance of the home September 13, 1939, but 
that petitioners later instructed her not to use said money 
for the maintenance of the home and the personal guardian 
therefore gave the remaining balance of seven hundred 

twentv dollars and fortv-nine cents back to the trustees 
• » 

October 13, 1944 and has her bank records to show this 
court. 

16. The defendant therefore avers that complainants’ 
statement, that the personal guardian would not accept 
said money, appears to be a deliberate lie by the complain¬ 
ants to influence this court against the personal guardian. 

**•*•*##«'• 

18. The defendant denies, that the personal guardian was 
ever hostile in any of her dealings with the petitioners, and 
avers that petitioners in their five years of dealing with 
her, have been unable to allege a single act of violence 
against them nor have petitioners offered to prove any 
against them. 

*••••••#*• 
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20. In regard to petitioners’ Report and Petition in eaiise 
No. 9296 which they refer to and make a part hereof, 

28 defendant’s answer thereto also becomes a part of 
that case and must be heard as a part hereof. 

# # * * * * # # • | * 

29 27. * * * The defendant avers that petitioners 
should only pay for such legal services that are liot 

only proper but also necessary as provided in the Will. r ike 
defendant further calls to the attention of this court that 
one of the petitioners Mr. G. Clifford Howard is not only an 
attorney but a member of the Bar, and could and should in 
conscience pass on such matters himself and prevent prac¬ 
tically all legal charges against trust funds in his hadds. 
Mr. G. Clifford Howard is even asking for a commission. 
• * * * • * • * * < • 

30. Petitioners should not wish to mistate the expressed 
intent of the testator, and even pretend that common sehse 
dictates that the testator intended the petitioners to be lib¬ 
eral in making expenses and diminishing trust funds. The 
defendant avers to the contrary, that it was the clear jin- 
tent of the testator that his children should have the full 
benefit of the trust that he created for them. That the tes- 
tator has further corroborated that intention in his Will to 
insure his children the full benefit, in that the payment) of 
expenses are to be necessary and proper. That safeguard 
that the testator expressly stated in his Will for the .pro¬ 
tection of his children must be respected by the petitioners. 

31. In answer to paragraph ten, defendant avers tjhat 
petitioners as stated by them, should be loath to conti(me 
paying themselves eight per cent commission, when tjhev 

even admit that five per cent is the proper rate. 

30 32. It is true that the petitioners try to build up 
and justify their claim for an exorbitant compas¬ 
sion, but the court is again reminded that petitioners tpok 
that extra work or money to pay the bills with from the 
personal guardian and if the petitioners do not wan^ to 
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handle same for their proper commission of five per cent, 
that the personal guardian will again handle the payment 
of household expenses in order that the children might 
have six hundred and seventy-five dollars more a year to 
live on. 

*«•#•#•••* 

37. In answer to paragraph twelve defendant says, peti¬ 
tioners admit that they have been criticized but have 

31 not stated facts why they should not have been crit¬ 
icised. The petitioners even admit that they come 

into this court because they are worried about the way they 
have handled their accounts and attornev fees. 

• •*#•#**## 

42. The petitioners knew their statements were untrue, 
because Mr. Newman wrote Mr. O’Donoghue, Jr., a reg¬ 
istered letter July 28, 1944, as follows: 

43. “Why are you so unfriendly with the children as to 
try to keep from them a copy of the records of their own 
trust money?” 

44. “Do you intend to charge the children for your 
efforts against them in trying to keep a record of their trust 

funds from reaching their hands?” 

32 45. “Why have you no better defense than to pre¬ 
tend that you do not understand my questions? In 

the third paragraph of your letter you say: the trustees do 
not and cannot recognize me as the representative of the 
children. I do not remember ever making such a statement 
and if your said reference is not a lie, please point out 
where I ever made that statement.” 
*•##•#***• 

48. “If the trustees have a record that they can be proud 
of, why do you refuse to send a copy of it to the children 
so that they can see it is accurate?” 

49. The trustees have not been asked for an accounting 
but only that they be friendly enough with the children to 
give them a carbon copy of their accounts. 




19 


50. The trustees should be proud to let the children see 
that their accounts are well kept and make the children 
familiar with their own business so that they will know how 
to handle it when they become of age. 

51. Defendant avers that the testator did not authorize 
the trustees to place the responsibility upon the court to 
approve their accounts nor is it necessary if the trustees 
keep accurate accounts and are sufficiently interested in 
their correctness to give copies to the children so that mis¬ 
takes if any could be readilv corrected. 

. * 

33 52. Defendant denies paragraph thirteen and avers 
that it is not fair to this court or the personal guard¬ 
ian for the petitioners to state conclusions without alleging 
facts and misrepresent the personal guardian in order to 
influence this court. The petitioners have not alleged the 
time, place or the wording of any demand they pretend hasj 
been made upon them. 

53. Defendant avers that the testator left the trust en¬ 
tirely in the hands of the trustees and did not place respon¬ 
sibility for the proper execution thereof upon any court. 
That if the petitioners do not consider themselves capable! 
of honestly performing their obligations without burdening! 
trust funds with unnecessary expenditures, said petitioners 
should resign. 

54. It appears that the only thing that petitioners are 
worried about is their own conduct, and they should be re¬ 
sponsible for that as it is the only safeguard the testator 
intended as petitioners are not even under bond. 

• * • * # • * • • *< 

34 62. Defendant denies paragraph sixteen and avers 
that complainants’ charge against the personal 

guardian, “of a complete lack of cooperation” is not only 
a conclusion but false. That petitioners could not allege 
even one fact, nor have they offered to prove any, and that 
petitioners’ statement “of a complete lack of cooperation” j 
is a misrepresentation of the truth to this court. 

• • • * # * • • • • 
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65. The services of the petitioners as trustees should be 
so honest that they will follow the terms of the Will and not 
want to change the Will in order to protect their indis¬ 
cretions. 

66. That petitioners should not be permitted to use trust 
funds to pay their attorney to plot and plan for the removal 
of the personal guardian, and harass her in her duties. 

67. That petitioners should not be permitted to pay them¬ 

selves the exorbitant commission of eight per cent, 
35 when they admit that five per cent is the proper rate. 

68. The petitioners have considered that their deal¬ 
ings would be best for them if handled privately. Defend¬ 
ant’s brothers have no knowledge of their accounts. The 
past is unknown to the infant defendants and their rights, 
therefore cannot now be protected in court and the trustees 
should remain accountable. 

69. The petitioners have deliberately failed to allege the 
circumstances as to what benefits if any they derive from 
the management of the trust estate in order that the court 
be in a position to justly determine a proper commission. 

70. The petitioners do tell us in line 22, 23 and 24, page 
9 of their petition, about: “numerous investments and re¬ 
investments constantly being made by the trustees in the 
exercise of their discretion’’. But petitioners do not tell 
this court that the co-trustee Mr. G. Clifford Howard, is in 
the investment business, or what benefits are received from 
those: “numerous investments and reinvestments con¬ 
stantly being made by the trustees’’ nor do the petitioners 
inform this court that their own personal business interest 
could possibly be in conflict with the best interest of the 
trust estate and question their qualifications. 

71. That the defendant has not only lived under the loyal 
services of the personal guardian, as an infant but also as 
a man. That the defendant is in a position to know and 
appreciate the value of the sincere and honest services of 
the personal guardian. That the defendant does not want 
any changes made in the status of his home left by his 
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father. That now the defendant is of age he adds his rec¬ 
ommendation, as his Grandmother Elizabeth May Cammac^ 
did, to the personal guardian, and calls attention to thb 
many others on the records of this court, exclusive of th^ 
trustees, that approved Helen C. Newman’s appointment 
and still recognize her sacrifices and great interest in the 
children and their welfare. 

36 JOHN CAMMACK, j 

Defendant. 

E. P. S. NEWMAN, 

RICHARD J. TAGGART, 

Attorneys for Defendant, 

37 Filed Nov. 24 1944 

I 

Demand for Trial by Jury. 

Defendant John Cammack in the above entitled cause de¬ 
mands the right of trial by jury as stated in his answer. 

• • * • m • * • # # | 

38 Filed Dec 15 1944 

Answer and Report of Francis W. Hill, Jr., Guardian Ad 
Litem of Robert Cammack, Thomas Cammack, David 
Cammack, and William Cammack. 

The Answer and Report of Francis W. Hill, Jr., guardian 
ad litem of Robert Cammack, Thomas Cammack, David 
Cammack and William Cammack, infants, respectfully ; 
shows to the court as follows: 

That bv order entered herein on the 10th dav of No- 
vember, 1944, he was appointed guardian ad litem for the j 
• above named minors. 

39 That this guardian ad litem has conferred with 
the aforesaid minors, with Miss Helen C. Newman, j 
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guardian of the persons of said minors, and with Messrs. 
E. P. S. Newman and Richard J. Taggart, the latter two 
gentlemen being attorneys representing the guardian of the 
persons of said minors, with Mr. G. Clifford Howard and 
Mr. Paul May, trustees, with Mr. Arthur J. May, one of the 
trustees named as plaintiff in Civil Action No. 26,293, and 
with Mr. Daniel W. O’Donogliue, Jr., the attorney repre¬ 
senting said trustees. 

1. The allegations contained in paragraph one of the Com¬ 
plaint are allegations as to law and this guardian ad litem 
is advised that it is not necessary either to admit or to 

denv the same. 

•/ 

2. That in so far as paragraph two of the Complaint sets 
out allegations of facts, the said facts are admitted. 

3. The allegations of paragraph three of the Complaint 
are admitted. 

4. The allegations of paragraph four of the Complaint 
to the effect that another case referred to as a companion 
case, in which substantially similar relief is sought, are ad¬ 
mitted, and it is admitted that John Cammack is not made a 
party defendant in said so-called companion case. 

5. As to the allegations of paragraph five of the Com¬ 
plaint, respecting the death of John E. Cammack, the leav¬ 
ing of a Will by him, and the admission of the same to pro¬ 
bate and the naming of the plaintiffs as trustees, the same 
are admitted. As to the allegations as to the assets of the 
estate and that the same are in the District of Columbia, 
this guardian ad litem does not have sufficient information 
to either admit or deny the same, and demands proof 
thereof. 

6. As to the allegations of paragraph sixth of the Com¬ 
plaint that after the death of Martha L. Cammack, the 
mother of the above-mentioned minors, her sister, Helen 

C. Newman, was appointed guardian of the persons 
40 of said minors, these allegations are admitted; 

also, the guardian ad litem admits the allegations 
that Paul May was appointed guardian of the estates of 
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four of said minors and that E. P. S. Newman was appointed 
guardian of the estate of John Cammack. 

As to the allegations of conferences between the trustees j 
and Helen C. Newman, this guardian ad litem admits that j 
said conferences did take place; that as to the allegations 
as to the results of said conferences, this guardian ad litem 

is without sufficient information to either admit or deny! 

J i 

the allegations as to said results and if the same be ma¬ 
terial to this cause, demands that strict proof be given. 

It is admitted that the Will of John E. Cammack vested 
broad discretionary powers in the trustees. 

It is admitted that certain differences have arisen be¬ 
tween the trustees on the one hand and the guardian of 
the persons of the minors on the other. 

This guardian ad litem admits that the plaintiffs origi-1 
nally recommended to the Probate Court the appointment 
of Helen C. Newman as guardian of the persons of the 
Cammack children and admits that the said trustees have 

| 

recently filed a report withdrawing that recommendation, j 

7. This guardian ad litem admits that the plaintiffs, up 
to the present time, have not accounted to the Court in 
administering this trust, but have administered the trust 
without Court control or supervision, and that said trus- i 
tees now wish to administer said trust under partial super- j 
vision of the Court; he further admits that the plaintiffs 
have, from time to time, retained the services of a lawver. | 
This guardian ad litem admits that at the time of dece- j 
dent’s death, a large part of his estate was invested in non¬ 
conforming bonds, and that decedent vested the trustees 
with broad investment powers; and he further admits that 
if the trustees are restricted to making investments i 
41 in the securities approved by the Court, that the in- ! 

come will probably be materially reduced; that this 
guardian ad litem does not have sufficient information to 
either admit or deny the remaining allegations of para- j 
graph seven of the Complaint. 
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8. This guardian ad litem admits that the Will of John 
E. Cammack vests the trustees with broad investment pow¬ 
ers ; admits that the will does not fix the commission of the 
trustees, and admits that paragraph (C) of the Fifth Para¬ 
graph of the Will is as set out. 

• •»*••#••• 

12. In answer to paragraph twelve of the Complaint, this 
guardian ad litem admits that the guardian of the persons 
of the minors and her attorneys have criticized the trus¬ 
tees in connection with the making of repairs to 2600 Tilden 
Street, N. W., Washington, D. C., admits that the making 
of said repairs has been delayed, admits that the guardian 
of the persons of the minors blames the trustees for the 
delay, and on the other hand the trustees place the respon¬ 
sibility upon said guardian of the persons and upon her 

attorneys; this guardian ad litem also admits that 
42 said guardian of the persons, through her attorney, 
has charged that the trustees have unnecessarily 
sought legal services and that the charges of said attorney 
should be paid personally by the trustees, and not by trust 
funds. 

13. The allegations contained in paragraph thirteen of 
the Complaint are the expressions of the opinion of the 
trustees in contra distinction to allegations of fact, and 
this guardian ad litem is advised that it is unnecessary to 
answer the same, except that he does believe it is to the 
interests of the minors to have the trust placed under 
the supervision of the Court for accounting purposes. 

14. This guardian ad litem admits the allegation of para¬ 
graph fourteen of the Complaint to the effect that the trus¬ 
tees are individuals and are administering a large estate 
without bond, and this guardian ad litem believes it is to 
the interest of the minors that jurisdiction of this trust for 
the purposes of accounting be assumed by the Court. 

• «•••••••• 
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16. In answer to the allegations of paragraph sixteen 
of the Complaint this guardian ad litem admits that certain 
issues of controversy have arisen between the trusteees 
on the one part and Helen C. Newman and her attorneys on 
the other part. 

In further answer to said Complaint, this guardian ad 
litem states that Helen C. Newman, the guardian of the 
persons of the aforesaid minors, and her two attorneys, 
namely, E. P. S. Newman and Richard J. Taggart, have all 
strongly stated to this guardian ad litem that in their opin¬ 
ion the Court should not take jurisdiction of this cause and 
should not permit or require the trustees to render 
43 their accounts to the Court for determination and for 
approval or disapproval. This guardian ad litem j 
has also conferred with the four minors on this subject j 
and all four of them likewise take the position that this j 
Court should not require or permit the filing of accounts 
by the trustees with the Court for examination, approval 
or disapproval. The aforesaid minors, their guardian of 
the persons, and the said Messrs. Newman and Taggart 
take the position that the administration of this estate | 
through the Court will be costly, that the cost is not neces¬ 
sary, that the trustees should prepare annual accounts, 
should submit the same to the children, but that the chil¬ 
dren should be left free, when they come of age, to hold the 
trustees accountable, if, in the opinion of the children at 
that time, the trustees have in any way been derelict in their 
duties, and that the Court should not now take jurisdic¬ 
tion, consider and approve the accounts and thus bar the 
children from taking action against the trustees when the 
children become of age, in the event the children should 
then conclude that action should be taken. 

This guardian ad litem has given serious consideration 
to the wishes of the minors, the guardian of their persons, 
and the attorneys representing the guardian of the per¬ 
sons, yet for the reasons hereinafter stated, he feels im¬ 
pelled to report to the Court that in his opinion it is to the 
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interests of the minors that the Court take jurisdiction of 
this matter for accounting purposes. 

The reasons which impel this guardian ad litem to this 
conclusion are as follows: 

The estate is substantial in amount, consisting of approx¬ 
imately a half million dollars, and the trustees are serving 
without bond; the estate will continue for many years, that 
is, 'when the youngest child attains twenty-one (21) years, 
one-half i 1 /*) of the estate is to be distributed. (The young¬ 
est child was born September 17, 1930.) The remaining 
half of the estate is to be distributed when the 
44 youngest child has attained the age of thirty (30 
years, or in other words, the estate is not distribu¬ 
table in full until September 17, 1960. 

The trustees state in their Complaint that they are mak¬ 
ing a charge of eight (8) percent on the income; this charge 
is in excess of the usual and normal charge of trustees and 
as the Will does not provide for any specific compensation, 
this guardian ad litem deems it advisable that the question 
of the reasonableness of compensation be passed upon by 
the Court; the trustees state that from time to time in the 
past and probably in the future they will be compelled to 
employ counsel and it is believed by this guardian ad litem 
that the question as to whether or not counsel should be 
employed and the question as to reasonable compensation 
for counsel should be passed upon by the Court; in the 
event these matters are left open for determination until 
the youngest child becomes of age, the amounts involved 
in the fees to the trustees and possible fees to the attor¬ 
ney might be very substantial, and if the Court finds that 
these charges are unreasonable in all or in part, the minors 
would have a claim against the trustees, but as the trus¬ 
tees are not under bond, the claim might conceivably be 
a mere naked claim; further, this guardian ad litem believes 
that the trend of legislation and Court Rules is to require 
that trustees render their accounts to the Court, this upon 
the belief that this supervision is calculated to produce 
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a more careful and orderly administration of trust funds, 
than where no such requirement is made. 

• ••*#••••<> 

45 This guardian ad litem does not believe that it 4 
to the interests of the minors that-the Court giv<p 
any general construction as to the words “necessary aii(|l 
proper expenses”, but that if the trustees have a specifiip 
problem to submit to the Court that it would be appropriate 
to consider such a problem; that it is appropriate that the 
Court determine what compensation should be paid to th<L 
trustees; and that it is appropriate that the Court, upoiji 
proper petition, determine what, if any, attorneys’ fee^ 
should be allowed to the attorney for the trustees. 

In further answer, this guardian ad litem states that 
there have been disagreements and misunderstandings be¬ 
tween the trustees and the guardian of the persons of the 
minors, and that in his opinion the method now in effect of 
providing for the support and maintenance of the minors 
is not in the best interests of the minors, but leads to som^ 
confusion. The minors are orphans, and Helen C. Newmaii 
their aunt, has been appointed guardian of the persons ojf 
the minors she is taking the place of the mother and runj> 
the home located at 2600 Tilden Street, N. W., Washingtonj, 
D. C.; that under the present system the said Helen CL 
Newman incurs the bills for the running of the household!, 
subject to certain supervision by the trustees, checks thij 
bills, send them to the trustees, the trustees, in turn, mak<^ 
some check as to these bills, and pay the same. This guarj- 
dian ad litem recommends that a plan be worked out wherej- 
by the average monthly income be estimated and a lum]j) 
sum, based on this estimate, be paid each month to the guarj- 
dian of the persons of the children with proper adjust¬ 
ment of the income at the end of the year, and that th<ji 
guardian of the persons be required to file an account ill 
Court, if the Court deem this appropriate, and this guarL 
dian ad litem believes that such a plan would tend to ^ 
better centralization of power in running the home an<jl 
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would tend to remove certain causes of disagreement which 
now exist and would be in the interest of said minors. 

##•**•••*• 

46 It is the belief of this guardian ad litem that Helen 
C. Newman could be given authority by the Court 
under this provision of the Will, if she were willing to ac¬ 
cept such authority, to receive the income from the trustees 
so that upon receipt of the income by the said Helen C. 
Newman, that she, and not the trustees, would be responsible 
for the actual detailed expenditure of the net income for the 
minors and it is believed that this would tend to facilitate 
the handling of the trust and the running of the household. 

As hereinbefore stated, the said Robert Cammack, 
Thomas Cammack, David Cammack and William Cammack 
are infants and can, therefore, neither admit nor deny 
the allegations of the Complaint, and therefore, submit 
their interests to the protection of this Honorable Court. 

FRANCIS W. HILL, JR., 
Guardian’ ad Litem for Robert 
Cammack, David Cammack, 
Thomas Cammack and William 
Cammack, infants. 

**#••*••** 

50 Filed Jan 19 1945 

Order for Consolidation. 

Upon consideration of the motion of John Cammack, filed 
the 16th. day of December, A. D., 1944, for a consolidation 
of the above entitled Civil Actions No. 26292 and No. 26293; 
and the arguments by the attorneys for the respective par¬ 
ties having been heard in open court, and the court being 
fully advised in the premises, it is by the court this 17th. 
day of January, A. D., 1945, 

Adjudged, Ordered and Decreed, That the above entitled 
action, No. 26293 be and it is hereby consolidated with Civil 
Action No. 26292 for the purposes of trial. 
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51 Filed Mar 1 1945 

Motion to Stay Legal Proceedings During the National i 

Emergency. 

1. John Cammack, defendant, through his attorneys 11. 
P. S. Newman and Richard J. Taggart, respectfully informs 
the court that the above entitled causes involve Wills and 
Trusts in which he has equal rights with his brothers, anid 
have been consolidated under Order of this court for pur¬ 
poses of trial. 

2. That the defendant is the only beneficiary of legal age 
who can protect his own rights, and his participation as in 
defendant is an indispensable consideration for a just pre¬ 
sentation of the above entitled causes to this Honorable 
Court. 

3. The defendant does not believe that even the plaintiffs 
who are charged with the responsibility of acting as his trusj- 
tees, would want to deprive him of his rights in his absence 
while he is away serving in the Armed Forces of the United 
States. 

4. The defendant respectfully asks this Honorable Court 
to protect his rights in these causes and not allow the trusl- 
tees to proceed in his absence and disregard his rights whilje 
he is away during the National Emergency in the servic'd 
of his countrv. 

E. P. S. NEWMAN 
RICHARD J. TAGGART 
Attorneys for Defendant 

#*#••••**>!» 

52 Filed Mar 5 1945 

Motion for Summary Judgment. 

Plaintiffs move the Court for summary judgment that 
the trust created by the will of John E. Cammack, deceased, 
for the benefit of defendants be administered under the jurt 
isdiction of the Court for purposes of annual accounting and 
other purposes as set forth in the second prayer of the com- 




plaint; and for reasons therefor plaintiffs state as follows. 

1. The material facts set forth in the complaint admitted 
by the report of the guardian ad litem for the minor defen¬ 
dants and the answer of the adult defendant John Cammack 
clearly show that plaintiffs are entitled as a matter of law to 
a judgment in their favor granting the relief prayed for in 
prayer two of the complaint. 

2. On the facts alleged in the complaint and admitted by 
the guardian ad litem of the minor defendants in his answer 
and report, and by the answer of defendant John Cammack, 
it clearly appears that plaintiffs, as trustees of the trust 
established by the will of John E. Cammack, deceased, are 

entitled to have their accounts stated to and by the 
53 Equity Court and that it is in the interest and pro¬ 
tection of both the minor beneficiaries and the trus¬ 
tees that the Court take jurisdiction of the trusts for ac¬ 
counting and cognate purposes. 

?». The answer and report of the guardian ad litem for the 
minor defendants herein and the answer of defendant John 
Cammack admit sufficient of the facts alleged in the com¬ 
plaint to establish the desirability and even the necessity of 
judicial supervision of the trust herein involved as set forth 
in prayer two of the complaint. Moreover, the guardian ad 
litem in his said answer and report expressly states that he 
believes “it is to the interests of the minors to have the 
trust placed under the supervision of the Court for account¬ 
ing purposes”. While the answer of defendant John Cam¬ 
mack opposes any court accounting and requests that the 
complaint be dismissed, the answer nevertheless contains 
charges that the trustees are paying to themselves exorbi¬ 
tant commissions on income, and are obligating the estate 
for unnecessary” legal services. The determination of those 
charges, as well as the fixing of the fair amount of the com¬ 
pensation due the trustees and their attorney, can only he 
had pursuant to a court accounting. 

DANIEL W. O’DOXOGHUE, JR. 

Attorney for Plaintiffs 
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54 Filed Mar 5 1945 

Memorandum of Guardian Ad Litem in Opposition to 
Motion to Stay Legal Proceedings. 

The primary purpose of this suit is to have the trust cre¬ 
ated by the Will of John E. Cammack administered under 
the jurisdiction of this Court for the purpose of annual ac¬ 
counting. 

A Motion for Summary Judgment has been filed herein by 
the plaintiffs. It is believed that the Court can pass upon 
this motion and decide the question presented. It does not 
seem that there will be any necessity for the defendant John 
Cammack to appear personally and give evidence. The de¬ 
fendant John Cammack is represented by diligent counsel, 
and his views can be fully presented to the Court. 

The trustees are administering a substantial estate, with¬ 
out bond, are rendering no account to the minors nor to any¬ 
one for the minors, and are vearlv disbursin'.* substantial 
sums of money. This Guardian Ad Litem believes this is 
not in the interests of the minors, and believes and recom¬ 
mends that it is to the interest of the minors to have the 
trust administered under the jurisdiction of the Court. 

Respectfully submitted. 

FRANCIS W. HILL, JR., 
Guardian ad Litem for Robert 
Cammack, Thomas Cammack, 
David Cammack, and William 
Cammack. 

*##•#**•#* 

55 Filed Mar 6 1945 

Memorandum of Guardian Ad Litem in Reply to Motion 

for Summary Judgment. 

The Motion is that the trust created by the Will of John 
E. Cammack be administered under the jurisdiction of the 
Court lor purposes of annual accounting and other pur¬ 
poses, as set forth in the second prayer of the Complaint. 
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In the second prayer, plaintiffs pray that the trust be, for 
the period of the minority of the youngest beneficiary, ad¬ 
ministered under the jurisdiction of this Court for the pur¬ 
pose of annual accounting, filing of Rule 22 Reports, inspec¬ 
tion of securities, approval of disbursements and expenses, I 
etc. The only question before the Court is whether it will 
take jurisdiction. 

Though the Answer of the defendant John Cammack de¬ 
nies some of the averments of the Complaint, and the An¬ 
swer of the Guardian ad Litem neither admits nor denies 
certain allegations of the Complaint, it is believed that there 
is no dispute as to the facts which are essential in determin¬ 
ing whether the Court should take jurisdiction. 

The essential facts not in dispute are: 

1. The trustees are serving without bond. 

2. The fund in their hands is substantial; that is, close to 1 
$490,000.00. 1 

3. The trustees are not rendering annual accounts 1o the 
minors, nor to any one of them. Paul May, one ot the plain- 
plaintiffs, is guardian of the estate of the infant defen¬ 
dants. 

5G 4. The Will makes no provision as to the rate of 

commission to be paid the trustees, and they are de- ; 
ducting a commission of eight percent. 

5. Certain disagreements have arisen between the plain¬ 
tiffs and the guardian of the persons of the minors. 

This Guardian ad Litem believes it is in keeping with the 
authorities that the Court take jurisdiction, and respect¬ 
fully refers to: Smithson v. Callahan, 78 U. S. App. D. C. 
355; The Law of Trusts, Scott (1939), Topic 11, Instruc¬ 
tions and Accounting, Sec. 259, p. 1465; Sec. 260, p. 1467; 
The Law of Trusts and Trustees, Bogert, c. 46, sec. 961 
(page 2780, et seq.); Restatement of the Law of Trusts, sec. 
172,' 173. 

This Guardian ad Litem did confer with the infant defen¬ 
dants, and he does wish to report that all of said infants ex- | 
pressed opposition to the Court taking jurisdiction. In spite 
of said opposition on the part of said infants, this Guardian 
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ad Litem is convinced that it is to their interest that the 
Court take jurisdiction and that it supervise the accounting. 
This Guardian ad Litem is conscious that there will be some 
additional expense involved, but believes that the advan¬ 
tages and safeguards which will be gained far outweigh the 
costs involved. 

FRANCIS W. HILL, JR., j 

Guardian ad Litem for Robert 
Cammack , Thomas Cam mack, 
David Cammack and William 
Cammack, minors. 

**••**###* 
57 Filed Mar 12 1945 

Answer of John Cammack by His Attorneys in Opposition 
to Motion for Summary Judgment and in Support of 
Motion to Stay Legal Proceedings During the National 
Emergency. 

The above entitled causes have been joined by Order of 
this Court for purposes of trial, and if the Court is to be 
fully informed, it is necessary for the adult defendant to be 
heard in both causes under Wills that involve his interests, 
and also in behalf of his infant brother defendants, espe¬ 
cially when there is only one guardian ad litem and lie is 
supporting the views of the plaintiffs. 

The guardian ad litem admits that the infants will testify 
against him, and he should not want to deprive the infants 
of the benefit of the evidence by a summary judgement. 

The interest of the infants should be the guardian ad 
litem’s first consideration. The guardian ad litem’s Memo¬ 
randum in opposition to Motion to Stay Legal Proceedings, 
has gone so far as to say, it does not seem necessary for the 
adult defendant to be present, whom he does not even repre¬ 
sent and should not speak against, unless the guardian ad 
litem has joined the position of the plaintiffs. 

The plaintiffs can handle trust funds without court super¬ 
vision, because they have been handling same for many 
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years. Their only excuse is to lead this Court to believe 
that they have been interferred with, and upon the termina¬ 
tion of which they even reserve the right to withdraw the 
trusts from the supervision of the Court at any time. This 
therefore is their only excuse and is not true. 

The trust created by the Will of John E. Cammack, clearly 
states the plaintiffs’ duty is to expend the net income for 
the benefit of the beneficiaries, and no one would interfere 
with the plaintiffs doing that. , 

* • • * • • * * * *i 

58 The guardian ad litem has not brought to the at¬ 
tention of this Court any justification for the trustees 

keeping the beneficiaries in ignorance of their own trust i 
funds. 

The plaintiffs should not consider it an interference, just 
because they were requested to give the children a carbon 
copy of their accounts. 

The plaintiffs should not refuse to educate the children i 
in a knowledge of their own affairs, so they will be able to i 
handle them -when they become of age. 

The plaintiffs should be proud to exhibit the accuracy of i 
their accounts and not refuse the children a carbon copy. 

Mistakes if any could be more quickly detected and 

59 corrected in open accounts known to the children, and 
it would be to their interest to know what the trustees 

were doing with their trust funds. 
«••••••##* 

The plaintiffs and the guardian ad litem, now want quick 
action by summary judgment, •while the infants have no op¬ 
portunity to represent their rights and the only adult defen¬ 
dant is absent, to protect the trustees and bind the infants 
by an account that the infants have never even seen. And 
to pay their attorney as they say, in particular, for that 
kind of legal services and make the infants pay for it. 

The trustees also want their commission fixed, notwith¬ 
standing, the Will allows them no commissions. 
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The Wills allow no commissions, and any ruling in con¬ 
nection with such a matter would directly effect the riglits 
of John Cammack under both Wills and the trust estates 
created thereby. 

* * • • • * « * # | * 

60 The trustees are not entitled to summary judgment 
and the full evidence should be considered by tjie 
Court for the protection of the infants, because the trial of 
these cases will show that the trustees have not come into 
this Court with clean hands. 

There are numerous and genuine issues of material fa<Jts 
and according to rule 56, proceedings on motions, plaintiffs 
are not entitled to judgment as a matter of law, because: 

First. Before considering their accounts it is a most im¬ 
portant fact for the Court to determine, if they have come 
into this Court with clean hands. 

Second. Plaintiffs prayer number two, falsely charges 
hostility of the Personal Guardian. This is a material issue 
of fact which in justice must be determined. 

Third. The plaintiffs should not ask this Court for suip- 
mary judgment on their prayer number two, to determine a 
commission for themselves, because it is first a question <j>f 
a material fact, as to whether they are entitled to any com¬ 
mission. The Wills do not allow the trustees a commission? 
and should anything along that line, not provided by thjo 
W r ills be considered, it would involve many questions <jf 
facts, as to any pre-testamentary settlements made to the 
trustees, or as to percentages paid to trustees in the broker¬ 
age business from the many large investments and reinvest¬ 
ments of the trust funds, and the fact that the trustees have 

alreadv received a commission from the same funds as e.N> 
• | 
ecutors, and that some of the trustees are also conditional 

legatees under the Wills. 

If the most difficult part of the trustees duties, the invest¬ 
ment and reinvestment of trust funds are not to be super¬ 
vised, why do the trustees need the Court to add up their 
figures? 
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It would be unjust to the infants for the trustees to have 
the Court add up their figures as correct without knowing 
all the private dealings of the trustees. 

The infants are now entitled when they become of age, to 
not only have the trustees establish the accuracy of their 
accounts but also give a satisfactory explanation of their 
dealings. The infants should not be deprived of these 
rights. 

Before the infants are old enough to speak for them¬ 
selves, the trustees should not close the infants’ mouths 
forever, by a record that would relieve the trustees of their 
personal accountability to the infants. 

61 These trustees are not under bond and their per¬ 
sonal responsibility is the only security the infants 

have. 

The testator made the trustees in Civil Action No. 26292, 
personally responsible by not requiring bond. The testa¬ 
trix also made the trustees in Civil Action No. 26293, per¬ 
sonally responsible by not requiring bond, and the trustees 
should not deprive the infants of the only security that the 
Wills give them. 

This answer is included and made a part of the attached 
affidavit and the contents hereof is supported by oath. 

Respectfully submitted, 

E. P. S. NEWMAN 
RICHARD J. TAGGART 
Attorneys for John Cammack 

**•••••**• 

65 Filed Apr 25 1945 

Motion that Preparation of Trustees’ Data Be Public. 

1. John Cammack, one of the beneficiaries under the Wills 
creating the trusts in the above entitled causes, through his 
attorneys E. P. S. Newman and Richard J. Taggart, again 
informs this Court, that the trustees have given the infant 
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beneficiaries no knowledge of what the trustees have done 
with the infant beneficiaries trust funds, which the trustees j 
have been handling secretly for over five years, and have | 
not given the only beneficiary of age an opportunity to con-j 
sider and defend his rights. The trustees have taken ad- j 
vantage of the beneficiaries and the beneficiaries can not 
well known what the trustees have done under cover of j 
their private dealings, but if the beneficiaries are to be 
given any protection, those representing them should at 
least see immediately what the trustees are doing in pre-1 
paring records against the beneficiaries, and observe the ! 
present condition of the trustees’ data, that the attorney 
for the trustees admitted in open court is not yet in a suit- ! 
able condition to present to this Court. 

* * # # #< # # * * # 

3. The trustees are trying to take advantage of the only | 
beneficiary of age, John Cammack, in his absence while he ! 
is serving his Country during the National Emergency, 
over seas in the Armed Forces of the United States, and i 
while his infant brothers are not of age to represent them- | 
selves and their guardian ad litem Mr. Francis W. Hill, Jr., 
is not representing the views of the infant beneficiaries and 
has deprived the infants even of the right to testify in 
court, as Mr. Hill, is supporting the plaintiffs against the ! 
infants. 

* v* • # * # # | 

66 5. That the only beneficiary of age, John Cam- j 

mack, has been deprived of the right to be present 
and for legal proceedings to be stayed until he can return 
after the National Emergency, and that John Cammack, is j 
not even present to sign appeal bonds that are necessary 
for an appeal from the rulings of this Court, to the United 
States Court of Appeals for the District of Columbia. 

• *#******'*! 

9. The trustees have not only handled trust funds of the 
infant beneficiaries, privately and secretly for over five ! 
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years, but are asking this Court for permission to pay Mr. 
O’Donoghue from the beneficiaries’ trust funds for his pro¬ 
fessional services in keeping carbon copies of the trustees’ 
so-called records from reaching the hands of the infant 
beneficiaries. 

10. It would take years to unravel the concealed dealings 
of the trustees, and the infant beneficiaries are being de¬ 
prived of what time could reveal, as according to law the 
infants are entitled to hold the trustees accountable until 
they become of age and a reasonable time thereafter, but 
the trustees want to secure a court record without opposi¬ 
tion, while John Cammack is absent, and the four infant 
beneficiaries are unable to speak for themselves. This will 
deprive the beneficiaries of tbeir right to hold the trustees 
responsible and leave the infants without any security as 
there is no bond for the protection of the infants in these 
causes. 

11. That for the Court to use the trustees’ private dala 
and add up the Trustees’ prepared figures as correct with¬ 
out a knowledge or a full trial as to the trustees past deal¬ 
ings, would be to accept the surface and disregard the foun¬ 
dation or circumstances that explain the honesty or lack of 
honesty of the trustees’ dealings. If the figures of the 
trustees are not honest they should not be added up against 
the infant beneficiaries, nor should the infant beneficiaries 
be deprived of their rights to hold the trustees personally 
responsible, and the infants should hot be deprived of the 

onlv securitv left them in the Wills. 

• • 

67 12. The secret and private dealings of the trustees 

have left the infant beneficiaries without knowledge 
or an opportunity to defend, and Mr. Francis W. Hill, Jr., 
who was appointed to defend the infant beneficiaries, has 
disregarded the infants’ views and without even a knowl¬ 
edge of the so-called accounts, is supporting the plaintiffs 
against the said infants. 

#••••••••* 
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14. The trustees used trust funds and had this matter be¬ 
fore the court over a year ago, and the trustees and their 
attorney were willing to give up their commissions and fees, 
rather than submit their so-called accounts to this Court 
at that time. The trustees now use more trust money and 
reverse their position in trying to take advantage of John 
Cammack in his absence. There is certainly no rush about 
the matter when the trustees could wait over a year to bring 
it up again, nor should the trusts have to pay for the 
trustees conflicting positions. 

15. The trustees vrant their private data approved now 
that the only beneficiary of age is away in foreign military 
service of his Country and the infant beneficiaries are un¬ 
able to speak for themselves, and while the trustees’ back 
ground as to their trust dealings is onlv known bv the 
trustees and can be used by the trustees for the trustees’ 
advantage and protection against the absent and helpless 
beneficiaries. 

16. The guardian ad litem Mr. Francis W. Hill, .Jr., has 
presented no issue and has joined the plaintiffs in depriv¬ 
ing the infant beneficiaries of the right to testify in their 
own behalf. Mr. Hill has closed the door so that the 
infants can not testify against him and his improper sug¬ 
gestion to the infants, that they could call the trustees damn 
fools if they wanted to, and has deprived the infants of 

the full evidence necessary for their protection. 

*••••••••# 

i 

68 22. That before any prepared or adjusted figures 

are audited by this Court, that the trustees take the 
witness stand, subject to all parties in interest being given 
a broad latitude to examine and interrogate the said 
trustees as to their trust dealings, methods, accuracy and 
honesty, as Mr. G. Clifford Howard, Mr. Paul May and Mr. 
Arthur J. May, are charged with coming into this Court 
with unclean hands, and the truth must be known if justice 
is to be done and the rights of the infants and the absent 

beneficiary” are to be protected by these proceedings. 

#••••••••* 
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79 Filed Apr 27 1945 

Findings of Fact and Order Overruling Motion of Defen¬ 
dant John Cammack to Stay Legal Proceedings During 
National Emergency. 

i 

The motion of John Cammack to stay legal proceedings 
during the national emergency filed herein came on for 
hearing on March 27, 1945 (and was heard and decided in , 
advance of the hearing on plaintiffs’ motion for summary 
judgment), and upon consideration of the said motion and 
the memorandum of points and authorities in opposition 
thereto filed by plaintiffs and the memorandum of the 
guardian ad litem in opposition to the said motion filed in ! 
behalf of the infant defendants and, after full hearing in 
which said defendant John Cammack was represented by 
counsel, the Court on this 27th day of April, 1945, makes 
and enters the following findings of fact: 

Findings of Fact 

1. The ability of John Cammack to present and conduct 
his defense to this action is, at this stage of the proceedings, , 
not materially affected by reason of his military service. 

2. The interests of the four minor defendants in the John 
E. Cammack trust and in this action will not be served by 
a stay of all legal proceedings herein during the national 
emergency as requested by adult defendant John Cam- 

mack. 

80 3. John Cammack is actively represented by coun¬ 
sel herein and there are no issues of fact at this 

stage of the proceedings which require his presence in the 
jurisdiction or testimony in this case. 

4. The ability of John Cammack to conduct his defense 
to plaintiffs’ motion for summary judgment is not materi¬ 
ally affected by reason of his military service. The ques¬ 
tion of law thereby represented of whether the Court 
should, on the basis of the admitted facts, take jurisdiction 
and supervision of the trust created by the will of John E. 





41 


Cammack, deceased, for the purpose of receiving and stat¬ 
ing the accounts of the trustees and for related purposes 
can be decided by the Court without the physical presence 
or testimony of defendant John Cammack; and there is 
nothing which defendant John Cammack could testify to 
on the legal issue presented by the said motion which would 
[ be material or proper to the determination thereof; and all 
| arguments and objections of said John Cammack thereto 
can be effectively presented by his attorneys who are ac¬ 
tively representing him herein. 

Order Overruling Motion 

Upon consideration of the said motion, the memoranda 
filed in opposition thereto, the oral argument of counsel and 
the foregoing findings of fact, it is this 27th day of April, 
1945, ORDERED that the motion of defendant John Cam¬ 
mack to stay legal proceedings herein during the national 
emergency be and the same hereby is overruled. 

F DICKINSON LETTS 
Approved Justice 

FRANCIS W. HILL, Jr. 

Guardian Ad Litem 

• •••«*•«« 

77 Filed Apr 27 1945 

Summary Judgment for Plaintiffs on Prayer Second of 

Complaint. 

The motion of plaintiffs for summary judgment on 
prayer second of the complaint came on for hearing on 
March 27th and 28th, 1945, (after the Court had heard and 
overruled the motion of defendant John Cammack to stav 
legal proceedings during the national emergency), and upon 
consideration of the complaint, the answer thereto of guard¬ 
ian ad litem for the four minor defendants and the facts 
admitted thereby, the answer of defendant John Cammack 
and the facts admitted thereby and the charges against the 
plaintiffs made therein, the motion for summary judgment 
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itself, the memorandum of the guardian ad litem in reply 
thereto, the answer of adult defendant John Cammack in 
opposition thereto, and upon consideration of the oral ar¬ 
gument by counsel for all parties and the Findings of Fact 
and Conclusions of Law contemporaneously entered herein, 
it is by the Court this 27th day of April, 1945, ORDERED 
AND ADJUDGED that plaintiffs’ said motion for sum¬ 
mary judgment be and the same hereby is granted, and that 
the trust established by the last will and testament of John 
E. Cammack, deceased, for the benefit of his five 
78 children be administered under the jurisdiction of 
this Court for the purposes of annual accounting, fil¬ 
ing of Rule 22 reports, inspection of securities and verifi¬ 
cation of accounts by Auditor, approval of disbursements 
and expenses, and determination of proper trustees’ com¬ 
missions and attorneys fees and other relevant matters in 
controversy, as well as for such other or related purposes 
as may he necessary or proper to a fair and orderly admin¬ 
istration of this trust under the supervision of the Court, 
excepting only Court supervision and approval of invest¬ 
ment of trust funds. 

F. DICKINSON LETTS 
Justice 

Approved 

FRANCIS W. HILL, Jr. 

Guardian ad, litem ’ 

#«#*##•##• 
73 Filed Apr 27, 1945 

Findings of Fact and Conclusions of Law. 

The motion of plaintiffs for summary judgment on prayer 
second of the complaint came on for hearing on March 27th 
and 28th, 1945 (after the Court had heard and overruled 
the motion of defendant John Cammack to stay legal pro¬ 
ceedings during the national emergency), and upon con¬ 
sideration of the complaint, the answer thereto of guardian 
ad litem for the four minor defendants and the facts ad- 
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mitted thereby, the answer, of defendant John Cammack 
and the facts admitted thereby and the charges against tli(} 
plaintiffs made therein, and upon consideration of oral 
argument by counsel for all parties, the Court this 27th day 
of April, 1945, makes and enters the following findings ojf 
fact: 

Findings of Fact. 

1. The plaintiffs are testamentary trustees administering, 
without bond, a substantial trust estate containing valuable 
real and personal property. 

2. The said trust was created and the terms thereof estab¬ 
lished by the last will and testament of John E. Cammack, 
deceased, duly admitted to probate in Administration Cause 
No. 54,828, which will is made part of these findings b^ 

reference. 

74 3. The beneficiaries of the said trust are the five 

children of John E. Cammack, deceased, the defendl- 
ants herein, four of whom are infants, John Cammack, the 
oldest, being of age. 

4. The trust does not terminate until the youngest chili 
reaches the age of thirty years, and the youngest child is 
now fourteen years old. 

5. The trustees have not been accounting to anyone for 
their administration of this trust (so far as the interests 
of the four minor beneficiaries are concerned), Paul May] 
one of the co-trustees, being also the guardian of the estates^ 
of the four minor beneficiaries. 

6. There have been long-standing disagreements and disj 
putes between the trustees and Helen C. Newman, thb 
guardian of the persons of the minor beneficiaries, relating 
to various matters concerning the administration of thi§ 
trust. 

7. The guardian ad litem appointed to represent the in] 
fant defendants herein reports to the Court that it is in th^ 
interests of the minor beneficiaries that the Court takcj 
jurisdiction of this trust for accounting purposes and foi) 
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the determination of the trustees’ commissions and other 
relevant items of controversy. 

8. Adult defendant John Cammack admits the facts found 
herein, except that he denies that there have been disputes 
between the personal guardian of the children and the 
trustees. While denying the necessity of a court account¬ 
ing, defendant John Cammack charges that plaintiffs 
should not be permitted to pay themselves a commission of 
eight per cent on income, which he characterizes as “ex¬ 
orbitant”, that plaintiffs have been obligating the trust 

estate for unnecessary legal services, and that plain- 
75 tiff and co-trustee G. Clifford Howard, being in the 
investment business, is or may be improperly re¬ 
ceiving benefits from the investments and reinvestments 
which are made for the trust estate. 

9. The will of John E. Cammack, deceased, is silent on the 
subject of commissions or compensation to the trustees for 
their services; it authorizes the payment of “necessary and 
proper expenses”, but makes no express mention of author¬ 
ity to pay trustees’ commissions or legal fees. 

10. It appears from consideration of the facts not con¬ 
troverted as disclosed in the pleadings and oral argument, 
as well as from the charges made by defendant John Cam¬ 
mack against the trustees, that it is in the interests of all 
parties that this trust be administered under the super¬ 
vision of the Court so that a regular court accounting by 
the trustees may be had with judicial determination of the 
amount of the trustees’ commissions and such other items 
as may be in dispute. 

And upon consideration of the pleadings herein and the 
foregoing findings of fact, the Court makes and enters the 

following conclusions of law: 
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Conclusions of Laic . 

1. Plaintiffs, as trustees, are entitled to have their ac¬ 
counts stated by the Court. 

2. In the absence of any provisions in the will of Johnj 
E. Cammack fixing the amount or rate of compensation to 
the trustees for their services (and four of the beneficiaries 
being minors and unable to consent, and the adult benefi- 
ciary opposing payment of commission), plaintiffs are en¬ 
titled to have their right to a commission and the 

76 amount thereof declared and determined by the 

Court, it being first necessary that their accounts be 

filed and examined bv the Court or its Auditor. 

%/ 

3. Where the guardian ad litem, representing the infant 
beneficiaries holding a four-fifths interest in the trust, re¬ 
ports to the Court that it is in the interest of his wards 
that the trust be administered under the supervision of the 
Court for purposes of court accounting, the Court should 
not refuse to accept jurisdiction of the trust because the 
adult beneficiary of a one-fifth interest therein is opposed 
to such action. 

4. Where charges are made against the trustees by a bene¬ 
ficiary that they are paying themselves exorbitant com¬ 
missions and are otherwise improperly administering the 
trust, the trustees are entitled, and it is to the interest of 
all parties, to have all such relevant issues resolved and 
decided by the Court at the present time, rather than to 
allow their decision to await the termination of the trust 
many years hence. The determination of the relevant 
charges made by defendant John Cammack against the 
trustees require that an accounting be first made by the 
trustees. 

F. DICKINSON LETTS 
Justice 

Approved: 

FRANCIS W. HILL, JR., 

Guardian ad Litem. 

* * * • «' • « • • • ! 
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81 Filed May 5 1945 

Motion for New Trial in the Above Entitled Causes. 

• •••*•*••• 

1. Because the qualifications of the trustees, which is a 
fact in issue, have been disregarded and the beneficiaries 
limited by a summary judgment to the addition of figures 
without knowing the character, motives or circumstances 
of the trustees in preparing said figures. 

82 6. The trustees have not only employed, 
but demanded that a member of the family 

of one of the trustees be employed, and he Maurice 
May is now working around the house at 2600 

Tilden Street, N. W., Washington, 1). C., as a highly 
paid architect, and that these charges will not only 

affect John Cammack’s trust money but appears to be 
an unnecessary and duplicated charge against trust funds, 
and that John Cammack’s interests are therefore involved 
in Civil Action No. 26293, and he should have the right 
to be heard and defend. 

10. That the trustees have extreme powers under the 
Wills, but like most people with power and money the trus¬ 
tees want more, and use trust funds to employ the con¬ 
stant services of Mr. O’Donoghue, Jr., to protect the trus¬ 

tees in doing what they want and dominate the beneficiaries, 
forcing litigation upon them and seeking Court power to 
disregard the wishes of the beneficiaries. 
**##•* # # * * • 

83 12. There are material facts in both of these causes 
upon which reasonable minds could differ and have 

differed, and the beneficiaries have not only been denied a 
full hearing of said facts upon the evidence in both causes, 
but have been deprived of their constitutional right to a 
trial by jury; as demanded in Civil Action 26292. 
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13. In reference to Mr. Hills’ and Mr. 0’Donoghue’s con¬ 
tention that the facts were admitted and Rule 56 should 
apply as to summary judgment, Justice Letts presiding, 
tried to get the chief counsel for the defendant John Cam- 
mack to admit that the trustees are holding substantial 
funds, and when pushed on that subject the chief counsel 
replied, that he refrained to enter in such a guessing race. | 

• * * * * * * # • • j 

15. The trustees have become concerned about their own | 
dealings and after five years of secret and private handling j 
of trust funds they have not yet a suitable account to pre- j 
sent and are asking the Court for thirty to sixtv da vs in ! 
their effort to prepare something. 

16. The trustees many months ago, October 13, 1944. 
represented to this Court, that their accounts should be 
taken over, and it is not honest for the trustees to still have ! 
to admit, after all this time has passed, they yet have no 
suitable accounts to present. 

17. The trustees dealings are at this time only known to 
the trustees and can be used for the trustees’ own pur- ! 
poses and protection. Such secret and private data should 
not be added up against infants who cannot represent them- I 
selves and while the only beneficiary of age is absent. 
***#«#*#*• 

19. The beneficiaries do not want the Court to deprive 
them cf their only security, the personal responsibility of 
the trustees which is the protection left them under the 
Wills. 

**#*##«*##* 

84 21. The trustees in the above entitled causes, even 

want to use trust funds to pay Mr. 0’Donoghue, Jr., 
for his services in depriving the infants of carbon copies 
of whatever data the trustees had regarding the infants’ 
trust funds. The trustees have not only kept the infants 
in ignorance of their trust funds but even want to make 
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the infants pay for being deprived of knowledge of their 
trust funds. 

********** 

25. That the guardian ad litem Francis W. Hill, Jr., who 
is to be paid from trust funds to investigate and know 
what he is talking about, admitted that he did not know 
what he was talking about, and said in open court before 
Justice Letts, that he Francis W. Hill, Jr., was not familiar, 
nor had he ever seen the accounts he recommended court 
supervision of for the trustees. 

26. That the trustee in one of these causes Mr. G. Clifford 
Howard, is serving on the local draft board and that it has 
just been found out that Mr. Francis W. Hill, Jr., is also 
serving on a draft board. Mr. Hill showed his ill will 
against one of the beneficiaries he is supposed to be rep re¬ 
senting, and also remarked that the conscientious objection 
of the beneficiary, was not the Catholic view. However, 
Mr. Hill did not disclose to the attorneys with whom he 
was supposed to be working in the interest of the defen¬ 
dants, that he was on the draft board, nor has Mr. Hill been 
honest enough to advise this court that his prejudice and 
connections, disqualified him from serving as a guardian 
ad litem, especially when these causes involve, refer to and 
use as a reference and support, Guardianship Cause No. 

9296, filed by the trustees in this Court. 

85 27. Mr. Francis W. Hill, Jr., has conclusively 

shown that he is not qualified to be the guardian ad 
litem for the infant defendants in either Civil Action No. 
26292 or Civil Action 26293, because he should no{ have 
said in the presence of the infant defendants in these causes, 
that they could call the trustees damn fools if thcv wanted 
to. Mr. Hill should not have given the infants bad ad¬ 
vice or suggested remarks of hatred that if followed by the 
infants would have led them into trouble. Mr. Hill’s re¬ 
mark, conclusively establishes that he was not represent¬ 
ing the interest of the infant defendants. 
********** 
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103 Filed May 26, 1945 

Memorandum in Reply to Motion of Guardian Ad Litem 
to Strike Motion of John Cammack to Postpone Pro¬ 
ceedings Until the Beneficiary Can Sign Required 
Bonds for Appeal. 

• ••••*#••* 

3. That Mr. Hill does not represent the views of the in¬ 
fant defendants, and has used his representation of the 
said four infants defendants, to support the plaintiffs, and 
defeat the only beneficiary of age, in his absence, behind 
his back, and while he is in the military service of his 
Country. 

w 

• •••***•#* 

104 5. That the trustees’ untrue statements, alleged 
in their petitions by their lawyer Mr. Daniel W. 

O’Donoghue, Jr., that were so false that the said Mr. 
0 ’Donoghue did not even want to go to trial on them, which 
were kept unknown to this Court by Mr. Francis W. Hill, 
Jr., conceding the demands of the plaintiffs, and limiting 
the issues in these causes to the accounts only, and thereby 
concealing the characters of the men who made the accounts 
and their five years of secret handling of trust funds of 
infants. 

• ##**••• 

7. That Mr. Hill, has expressed opinions against the con¬ 
scientious objection of one of the infant defendants. That 
Mr. Hill has concealed from the parties in interest and this 
Court, that he is a member of a draft board and that his 
prejudice and connections make him unfit to serve as guar¬ 
dian ad litem for said infant. 
#•••*••••• 




106 Filed May 26 1945 

Memorandum in Opposition to Motion and Memorandum to 
Strike John Cammack’s Motion to Postpone Proceed¬ 
ings Until Beneficiary Can Sign Appeal Bond. 

**•••••»** 

107 5. Does not the ruling of this Court, deprive John 
Cammack of the right to be present, and restricts his 

opportunity to protect his interest, and may even make his 
rights dependent upon imposing on the generosity of his 
friends, who may or may not be in a position to help him? 
#••••••*** 

8. That this Court is asking the trustees to prepare ac¬ 
counts without any proof of their present existence. That 
the beneficiaries have been deprived of seeing whether the 
trustees have kept books of original entry as the law re¬ 
quires. That the trustees have been given the private op¬ 
portunity to put together whatever imperfect data they may 
have, reconstruct and use it as original entries against the 
beneficiaries before the auditor. That the trustees have 
handled the trust funds of infants, secretly for over five 
years and the demands of the plaintiffs have been agreed to 
by the guardian ad litem in supporting each other and de¬ 
priving the beneficiaries of the full evidence as to the trus¬ 
tees’ secret dealings, and have limited the evidence to the 
accounts only, in adding up prepared figures against the in¬ 
fants. 


Ill Piled Jun 28 1945 

Answer of John Cammack to Alleged First Account of G. 
Clifford Howard and Paul May, Trustees Under thej 
Will of John E. Cammack, Deceased, Statements of; 

, Trustees in Respect Thereto and Motion Under Rule 16 

for Allowance of Trustees’ Commissions and Attor¬ 
ney’s Fee. 

!**••••**# *| 

1. That the trustees G. Clifford Howard and Paul Mayj 
have secretly handled trust funds for many years and that 
defendant has never seen said securities nor does he know) 
from what source the trustees have gotten their informa-j 
tion. 

#*••••# # # *| 

113 8. Motion under Rule 16 for allowance of trustees’ 
commissions and attorney’s fee, has been built up on 

false statements and misrepresentation of the truth. That' 
the misrepresentations of the trustees must be supported by 
proof to determine the qualification of these men and to 
make known the injustice of their claims. 

* * • • * • * * # • j 

9. Statements of fiduciary services rendered by Paul May, 
trustee under the Will of John E. Cammack are vague in-1 
ferences based on hearsay information, incomplete andi 
changed so as to make untrue statements for his advantage 
and protection. To illustrate, Mr. May’s clever distortion 
of the truth to shield his own wrong doings at the expense j 
of sacrificing another person’s character, he states in ref- ! 
erence to the personal guardian, page 8, line 24, that she 
sent a letter to the National Union Insurance Company, 
threatening to sue the company if its repair repre- j 

114 sentative, Clarence Gosnell, Inc., attempted to make i 
repairs. The truth of the matter was that the con¬ 
venience of the occupants of the home had been disregarded 
by the trustees in violation of the express terms of the Will 
to consider the happiness of the children. That one of the j 
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children was ill and it would have been serious to have 
turned the doors of that home open for repairs in the middie 
of winter, and that her only redress was to acquaint the Gos- 
nell Company with the true facts and advise them that if 
they injured the health of her ward she w’ould have to hold 
them responsible because that responsibility to protect her 
ward was placed on her by law. She requested that she be 
consulted as to a time that would be convenient for all par¬ 
ties concerned for the starting of the w’ork. Mr. May has 
regarded the truth so lightly that he puts the blame for his 
failure as trustee to repair the home upon the personal 
guardian. The record of the Building Inspector’s Office 
will show r that the personal guardian w*as the first and only 
one to complain about the trustees disregard of their duty 
to repair the premises and that it was only under the threat 
of a criminal charge for subjecting the inmates of said home 
to bodily danger and in violation of the Rules and Regula¬ 
tions for the District of Columbia was it possible to get the 
trustees to start repairs at 2600 Tilden Street, N. W., this 
citv. 

*«•••••#•« 
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No. 9082. 
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_ I 

JOHN C.AMMAOK, Appellant , 

v. j 

G. CLIFFORD HOWARD and PAUL MAY, Trustees Un- j 

der the Will of John E. Cammack, Deceased; Robert 
Cammack, Thomas Cammack, David Cammack, and 
William Cammack, Minors, by Guardian ad Litem, 
Appellees. 

_ _ 

Appeal from Order of the District Court of the United States 
for the District of Columbia. 

BRIEF FOR APPELLEES, ROBERT CAMMACK, 
THOMAS CAMMACK, DAVID CAMMACK AND WIL¬ 
LIAM CAMMACK, MINORS, BY GUARDIAN AD 
LITEM. 

I 

_ 

COUNTER STATEMENT OF CASE. 

It is deemed necessary to make a counter statement; as 
we believe appellant’s statement fails to inform the court 
as to the material facts and as to the material issues. 

Paul May and G. Clifford Howard, appellees, hereinafter 
referred to as trustees, are trustees under the Will of John 
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E. Cammack. and brought suit in which the appellant and 
his four minor brothers were named as defendants, and are 
hereinafter referred to as defendants. The main relief 1 
sought is that the trust for said five brothers be adminis¬ 
tered under the jurisdiction of the lower court for the pur- 1 
poses of an annual accounting, filing of reports under Rule 
22, verification of the items of accounting, inspection of se¬ 
curities, approval of disbursements and expenses and deter¬ 
mination and allowance of proper trustees’ commissions 
and attorneys’ fees, as well as for instruction in matters 
that may arise. (Joint App. 2, 3, 13, 14.) The appellant 1 
John Cammack is of age, and the other four brothers are 
infants, the youngest brother was born September 17, 1930, ' 
and all are the equal beneficiaries of a trust created by the 
Last Will and Testament of their father, John E. Cam¬ 
mack. (Joint App. 3.) i 

The trustees received assets valued at over $490,000, 
which they hold in trust for the benefit of the five defen¬ 
dants. (Joint App. 4.) When the youngest defendant be¬ 
comes 21, one-half of the principal is to be distributed 
equally among the defendants, and the remainder is to be 
distributed when the youngest defendant reaches the age 
of 30. (Joint App. 4, 5.) One of the trustees, Paul May, 
is guardian of the estates of the four minors. (Joint 
App. 7.) 1 

The trustees are not under bond. Both parents of the ' 
defendants are deceased and their aunt, Miss Helen C. ! 
Newman, is the guardian of the persons of the minors. Dif¬ 
ferences have arisen between the trustees on the one part 
and the personal guardian and Mr. E. P. S. Newman, the 
attorney for the appellant, on the other part. Said attor¬ 
ney is appellant’s uncle. (Joint App. 10.) Each party 
blames the other. The foregoing facts are not in dispute. 

As illustrative of the differences, references will now be 
made to some of the allegations of the trustees and of the 
appellant. 
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The trustees allege: They have required substantial ser¬ 
vices in dealing with problems created by opposition of the 
personal guardian (Joint App. 5); that the Will did not 
expressly authorize or allow any commission to the trus¬ 
tees (Joint App. 7); they have been paying to themselves 
a commission of eight percent of the gross income collected 
(Joint App. 7); that occasions for legal services have been 
fairly frequent, due to the problems created by the op- j 
position of the personal guardian; that their problems have 
recently been made more acute by violent criticisms of their 
administration by Helen C. Newman (Joint App. 9); that 
said personal guardian interfered with arrangements made 
by them with an insurance company for the restoration of 
certain trust property (Joint App. 10). 

Appellant admits the trustees received assets valued at 
over $490,000 (Joint App. 15), and alleges: That one of 
the trustees’ statements is “a deliberate lie” (Joint App. 
16); that the trustees should be loath to continue paying 
themselves eight percent commission; that they claim an 
“exorbitant commission” (Joint App. 17); that he, by his 
attorney, wrote the attorney representing the trustees a 
letter, severely criticizing the trustees (Joint App. 18); 
that the trustees should not be permitted to use trust funds 
to pay their attorney to plot and plan for the removal of 
the personal guardian; that the trustees should not be per¬ 
mitted to pay themselves an exorbitant commission; that 
the brothers, defendants, have no knowledge of the ac¬ 
counts; that the fact is unknown to the defendants. (Joint 
App. 20.) 

Francis W. Hill, Jr., was appointed guardian ad litem, 
and filed his Answer, and therein admits: 

That after the death of Martha L. Cammack, the mother 
of the defendants, her sister, Helen C. Newman, was ap¬ 
pointed guardian of the persons of the minors (Joint App. 
22); that Paul May w T as appointed guardian of the estates 
of the minors, and that E. P. S. Newman was appointed 
guardian of the estate of John Cammack (Joint App. 22, 


_L 
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23); that certain differences have arisen between the trus- '■ 
tees on the one hand and the guardian of the persons of the 
minors on the other (Joint App. 23); that the trustees have 
not accounted to the court in administering the trust, but 
have administered the trust without court control or super¬ 
vision (Joint App. 23); that the guardian of the persons 
of the minors and her attorneys have criticized the trus¬ 
tees for failure promptly to make repairs of trust property, , 
and on the other hand, the trustees place the responsi¬ 
bility upon the guardian of the persons and upon her at- 1 
torney (Joint App. 24); that the trustees are administer¬ 
ing a large estate without bond and he alleges that he be¬ 
lieves it to the interests of the minors that the court take 
jurisdiction. (Joint App. 24.) 

The guardian ad litem further reported that he conferred 
with the four minors and they take the position that the 
court should not take jurisdiction (Joint App. 25); never¬ 
theless, the guardian ad litem feels impelled to report that 
in his opinion it is to the interest of the minors that the 
court take jurisdiction (Joint App. 25, 26), for the reasons 
that the estate is substantial in size, nearly a half million 
dollars, that the trustees are serving without, bond; that 
the estate will continue for many years, that is, in part until 
1960; that the commissions charged by the trustees are 
larger than usual, and from time to time the trustees have 
employed an attorney (Joint App. 26), and the guardian 
ad litem believes that the interests of the minors will be 
best served by the court taking jurisdiction. 

Appellant filed his Answer, above referred to, on No¬ 
vember 16, 1944, and on March 1, 1945, filed a Motion to 
Stay Legal Proceedings during the National Emergency, 
upon the ground that he was in the armed forces of the - 
United States. (Joint App. 29.) 

The trustees, on March 1, 1945, filed a Motion for Sum¬ 
mary Judgment that the trust be administered under the 
jurisdiction of the court for the purposes of annual ac¬ 
counting and other purposes as prayed in the second prayer 
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of the complaint (Joint App. 2.0, 30), this on the ground; 
that the material facts were admitted. 

The guardian ad litem filed a memorandum in opposition 
to appellant’s motion to stay, and stated that a motion for 
summary judgment had been filed; that there was no dis- j 
pute as to the material facts; that there appeared no neces¬ 
sity for the appellant to be present in connection with the 
motion for summary judgment that the court take juris- j 
diction. (Joint App. 31.) 

The guardian ad litem filed a memorandum in reply to 
motion for summary judgment and pointed out that the 
motion is that the trust be administered under the juris- j 
diction of the court—that the only question is whether the j 
court will take jurisdiction; that though there were dis-1 
putes, yet there was no dispute as to the facts which are 
essential in determining whether the court should take juris¬ 
diction. (Joint App. 31, 32.) 

The appellant filed an answer opposing the granting of 1 
the summary judgment, and in support of his motion to 
stay. This answer raised many collateral issues, but did 
not in any way take issue with any allegation essential to 
the determination as to whether the court should take juris¬ 
diction. (Joint App. 33-36.) 

The court overruled the motion to stay (Joint App. 40, 
41), and entered a summary judgment, in which it was or- j 
dered that the court take jurisdiction of the trust. (Joint ! 
App. 41-45.) 

Appellant appealed, and it is assumed he appealed from 
tlie order overruling his motion to stay and from the order j 
granting the motion for summary judgment. 

RULES INVOLVED. 

Rule 11 of this court: 

“(a) NOTICE OF INTENTION TO APPLY FOR 
ALLOWANCE OF SPECIAL APPEAL. A party in¬ 
tending to apply to this court for allowance of a special 
appeal from an interlocutory order of the district court j 
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• • • shall, within 5 days after the entry of the order, 
file with the district court a notice of intention to apply 
for allowance of a special appeal.” 

Federal Rules of Civil Procedure: 

56(a) “A party seeking to recover upon a claim * * # 
may, at any time after the pleading in answer thereto 
has been served, move * * * for a summary judgment 
in his favor upon all or any part thereof.” 

(c) “ * # * The judgment shall be rendered forth¬ 
with if the pleadings, depositions, and admissions on 
file, * * * show that, # * • there is no genuine issue 
as to any material fact and that the moving party is en¬ 
titled to a judgment as a matter of law.” 

SUMMARY OF ARGUMENT. 

The trustees are administering an estate of approxi¬ 
mately $490,000, without bond, the trust will continue until 
1960, no accounts are being rendered, one of the trustees is 
guardian of the estates of the minors, the appellant con¬ 
tends that the trustees are untruthful and are making ex¬ 
orbitant charges, both parents of the beneficiaries are dead, 
and the relationship of their personal guardian and the 
trustees is very strained. It is submitted that under these 
conditions the court should take jurisdiction of the trust, 
to the end that there will be supervision of the accounts and 
that all disputes between the trustees and the beneficiaries 
affecting the trust funds may be brought out into the open 
and passed upon by the court. 

The court properly refused to grant the motion to stay; 
the sole matter pending before the court was a preliminary 
one, namely, whether the court should take jurisdiction. 
Appellant had filed a full answer, which did not deny any 
facts material to the issue of taking jurisdiction. The court 
found that appellant "was actively represented by counsel 
and that there are no issues of fact “at this stage” of the 
proceedings which require his presence or his testimony. 
(Joint App. 40) 
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ARGUMENT. 

Appellant’s Brief. 

Appellant’s statement of points, summary of argument 
and argument throw very little light upon the only two is¬ 
sues here involved, which are: 

1. Should the court have granted appellant’s motion to 
stay, and 

2. Should the court have taken jurisdiction of the trust. 

Counsel for appellant devotes his brief to criticizing the 
trustees and the guardian ad litem. No motion is pending 
for their removal, and it is respectfully submitted that the 
issues thus attempted to be raised arc not before this court. 
If appellant is sincere in his charges, it would be his duty 
to file motions to remove the trustees and the guardian ad 
litem. He has not done this. Again, if appellant is sin¬ 
cere in his criticisms of the trustees, he should be the first 
to demand that the court take jurisdiction and bring the 
trustees under its control so that their accounts can be 
scrutinized and their expenditures controlled. 

The criticisms by the counsel for appellant of the guar- j 
dian ad litem are immaterial to the issues involved, are not j 
based upon any allegation made by appellant or by any 
party to this proceeding, but are based solely upon gratui¬ 
tous statements of counsel contained in speaking motions | 
filed by him. 

Counsel for appellant (B. 4, 8, 12, 17) states that the 
guardian ad litem concealed from the court that he was a 
member of a draft board and was personally opposed to 
the conscientious objections of one of the infants. 

There is not one scintilla of evidence that the court or the 
parties ever made inquiry as to whether the guardian ad 
litem was a member of a draft board, or as to his reaction 
to a conscientious objector; nor that the guardian ad litem 
ever concealed from any one that he was a member of a 
draft board, or that he was opposed to a conscientious 
objector. 
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It is true that in a speaking motion for new trial filed by 
the attorney for appellant (Joint App. 48) he sets out that 
Howard, one of the trustees, is serving on a local draft 
board, and that it has just been found that the guardian ad 
litem is also serving on a draft board and showed ill will 
against one of the beneficiaries because of his conscientious 
objection, and remarked that this was not the Catholic view, 
and said attorney makes practically the same statement in 
a speaking memorandum in reply to motion of guardian ad 
litem to strike motion to postpone. (Joint App. 49.) These 
statements have no place in said motions, and are not based 
upon any factual allegation made by any party to this 
cause. They were, no doubt, intended to confuse the issues, i 

This guardian ad litem resides in Montgomery County, 
Maryland, has served on Local Board No. .3 of that county 
for five years, and takes pride in his service. Mr. Howard 
serves on a Board in the District of Columbia. The defen¬ 
dants all reside in the District of Columbia, are not under 
Board No. 3 of Montgomery County, and no question con¬ 
cerning the draft status of any of the beneficiaries has ever 
come before said Local Board No. 3, or before the guardian 
ad litem. The guardian ad litem bears no ill will toward a 
conscientious objector, and no ill will towards any one of 
the infant defendants. It is true that the Catholic Church i 
does not instruct its members that it is wrong to bear arms 
and that there are but few conscientious objectors of the 
Catholic faith—this, however, is far removed from any is¬ 
sue here involved. These orphans are most assuredly de¬ 
serving of sympathy, aid and assistance of the guardian ad 
litem, and thev will have it. 

Again counsel for appellant criticizes this guardian ad 
litem. (B. pp. 4, 8, 9,12,17 and 18.) Counsel for appellant 
states that the guardian ad litem supported the plaintiffs, 
copied their figures and stated that the fund in their hands 
is substantial, that is, close to $490,000, to make it appear 
that he had investigated and done some work “by stating as 
definite something he knew nothing about”; and that the 


guardian ad litem was forced to admit he had “never seeij 
the trustees’ accounts and knew nothing about them.’'’ (B^ 
P- 4.) | 

Let’s see what this is about. The trustees, in their com-[ 
plaint, alleged they were named as trustees and received as¬ 
sets involved at over $490,000. (Joint App. 4.) This was 
received bv them from the executors of the estate and is a! 

• # _ I 

matter of public record in the office of the Register of Wills. 
The guardian ad litem, in his memorandum in reply to mo-j 
tion for summary judgment, stated the funds in the hands! 
of the trustees is substantial, that is, close to $490,000. 
(Joint App. 32.) This is about the amount the trustees re-J 
ceived; it is the approximate amount for which they must 
account; if they do not have it, then indeed the court should, 
take jurisdiction. Appellant in his answer also stated that 
the trustees received assets “valued at over $490,000.’’! 
(Joint App. 15.) Yet the guardian ad litem is criticized' 
for making the same statement which is, as just stated, sup¬ 
ported by the records in the office of the Register of Wills, j 
What is the basis of this criticism? In the motion for new 
trial filed by counsel for appellant he states that the guar- j 
dian ad litem admitted he had never seen “the accounts he 
recommended court supervision of for the trustees.” (Joint 
App. 48.) This statement is true—the trustees had not 
then filed an account—the proceeding was for the purpose 
of obtaining permission to file the account. After an ac¬ 
count is filed it is then subject to examination, audit, objec- j 
tion, etc. This, however, does not affect the accuracy of 
the statement of the guardian ad litem that the trustees re- ! 
ceived about $490,000. 

The attorney for appellant, in addition to criticizing this j 
guardian ad litem, contends that the trustees are liars, are 
charging exorbitant commissions, paying unnecessary at- I 
torneys’ fees, and are derelict in other respects in their 
administration of the trust; yet he objects to the Court tak- 1 
ing jurisdiction so that the accounts may now be scrutinized, 
and if improper charges have been made, the same may be 
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recovered for the beneficiaries, and further he has filed no 
motion for the removal of the trustees, nor of this guardian 
ad litem, wherein his charges would be material, and he 
would have the burden of proving the same. It will be re¬ 
membered that said attorney for appellant is the uncle of 
the defendants and did have himself appointed administra¬ 
tor of their mother’s estate, and the guardian of the estate 
of John Cammack. It can only be surmised what his real 
purpose is in this case. 

Appellant’s Motion to Stay was Properly Denied 

The primary purpose of the suit is to have the trust ad¬ 
ministered under the jurisdiction of the court—that was the 
only matter before the court when the motion to stay was 
considered. This was a preliminary matter. In fact, if an 
appeal was desired, a special appeal should have been 
sought, Rule 11 of this court. It was not a final order— 
merely an order that “at this stage of the proceedings” 
the presence of appellant is not required. When the ac¬ 
count is filed and is up for consideration there is nothing 
to prevent a renewal of the motion, and undoubtedly, if a 
proper case is presented, the motion will be granted. 

Under Section 201 of the Soldiers’ and Sailors’ Civil Re¬ 
lief Act of 1940 (54 Stat. 1181) 50 U. S. C. Appx. Sec. 521, 
the fact that defendant is in the service does not automati¬ 
cally stay legal proceedings, but invokes a broad discretion 
in the judge to determine whether defendant’s ability to 
conduct his defense is “materially affected by reason of his 
military service”. Boone v. Lightner, et al., 319 U. S. 561, 
87 L. Ed. 1587, rehearing denied, 320 U. S. 809, 88 L. Ed. 
489; Palrikes, et al. v. J. C. H. Service Stations , Inc., 180 
Misc. 917, 41 N. Y. S. (2d) 158, affirmed 180 Misc. 927, 46 
N. Y. S. (2d) 233, appeal denied 266 App. Div. 924, 44 
N. Y. S. (2d) 472; Modern Industrial Bank v. Grossman et 
al. , 180 Misc. 413, 40 N. Y. S. (2d) 628. 

The motion to stay was properly denied, and further, the 
order overruling it is not subject to a general appeal. Rule 


11 of this court; Southland Industries, Inc . v. Federal Com¬ 
munications Commission, 69 App. D. C. 82, 99 F. 2d 117; 
Jacobsen v. Jacobsen, 75 U. S. App. D. C. 223, 126 F. 2d 13. 

Motion for Summary Judgment was Properly Granted, j 

The facts which are not in dispute are: 

1. The trustees are serving without bond. 

2. The trust funds received by the trustees and for which 
they are accountable are approximately $490,000. 

3. The trustees are not rendering annual accounts. 

4. Paul May, one of the trustees, is guardian of the esj- 
tates of the four infant defendants, so, in effect, he is ac^ 
counting to himself without any supervision. 

5. The Will makes no provision as to the rate of comb 
mission to be paid the trustees; and they are deducting a 
commission of eight percent, which appellant claims to bt 
exorbitant. 

6. Both parents of the defendants are deceased; their 
aunt, Helen C. Newman, is the guardian of the persons of 
the minor defendants, and the uncle of the defendants is th^ 
attorney for appellant, and serious disagreements have 
developed and exist between the trustees on the one parjt 
and the said guardian of the persons and said attorney op 
the other part; appellant charges that the trustees are makb 
ing exorbitant charges, are improperly paying fees to theij* 
attorney, and have made statements which are a lie. Thes$ 
statements are denied by the trustees, and they assert that 
the said guardian of the persons of said minors has im[ 
properly hindered them in the administration of the trustl 

The guardian ad litem believes that under these circumi 
stances it is clearly indicated that the court should take 
jurisdiction. It is certainly inimical to the interest of the 
minors to have the estate administered in an atmosphere 
of distrust. It is to their interest, financial, mental and 
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moral, that the accounts be filed, be subject to inspection, 
and that the trustees be subject to examination with re¬ 
spect to the accounts, so that if there has been improper 
conduct, this will be brought to light. On the other hand, 
if the administration has been proper, the minors should 
know this. Certainly, if there is misconduct, it should not 
be continued until 1960. 

It is in keeping with the authorities that the court take 
jurisdiction. Smithson v. Callahan et al., 78 U. S. App. 
D. C. 355,141 F. 2d 13; 2 Scott, The Law of Trusts (1939), 
Topic 11, Instructions and Accounting, Sec. 259, p. 1465; 
sec. 260, p. 1467; 4 Bogert, The Law of Trusts and Trus¬ 
tees (1935), sec. 961, p. 2780, et seq.; Restatement of the 
Law of Trusts, secs. 172, 173. 

Rule 56(c) Federal Rules of Civil Procedure, provides 
that a motion for summary judment should be granted if 

“there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a 
matter of law.” 

Here there is “no genuine issue as to any material fact.” 

In 3 Moore’s Federal Practice (1938), sec. 56.01, p. 3174, 
it is stated in part as follows: 

“ ‘ * * * The very object of a motion for summary 
judgment is to separate what is formal or pretended 
in denial or averment from what is genuine and sub¬ 
stantial, so that only the latter may subject a suitor 
to the burden of a trial.’ To attain this end, the rule 
permits a party to pierce the allegations of fact in the 
pleadings and to obtain relief by summary judgment 
where facts set forth in detail in affidavits, depositions, 
and admissions on file show that there are no genuine 
issues of fact to be tried. The court is authorized to 
examine evidence, not for the purpose of trying an 
issue, but to determine whether there is a genuine issue 
of fact proper for trial. If there is no genuine issue 
of fact in controversy, the parties are not entitled to a 
trial and the court, applying the law to the undisputed 
material facts may render a summary judgment.” 



The courts hold that unless there is a real issue of fact, 
a motion for summary judgment should be granted in a 
proper case. In Williams v. Kolb et al., 79 U. S. App. D. C. 
253, 145 F. 2d 344, the plaintiff alleged that the holder of 
the note was “in fact and truth the agent, tool and straw” 
of the trustee; the defendants filed sworn answers setting 
out, in detail, facts showing that the holder of the note was 
a purchaser and the trustee had no interest therein. This j 
court stated that the general allegations of the plaintiff 

“ * * * do not come within Rule 56(e) which provides 
that on a motion for summary judgment ‘supporting 
and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be ad¬ 
missible in evidence, and shall show affirmatively that 
the affiant is competent to testify as to the matters I 
stated therein.’ ” 

I 

Again, this court, in Fox v. Johnson <& Wimsatt, Inc., 75 
U. S. App. D. C. 211, 127 F. 2d 729, at p. 219, 737, stated: j 

“Conflict concerning the ultimate and decisive conclu¬ 
sion to be drawn from undisputed facts does not pre- j 
vent rendition of a summary judgment, when the 
conclusion is one to be drawn by the court.” 

I 

This statement is determinative of the instant case, j 
There is no dispute as to the pertinent substantive facts; i 
there is only a conflict of contentions and a dispute as to 
facts collateral to the real issue in this case. To the same 
effect are Battista v. Horton, Myers <& Raymond', 76 U. S. 
App. D. C. 1,128 F. 2d 29; Goldberger et al. v. McPeak et al., \ 
60 F. Supp. 498; Strasburger v. Rosenheim et al., 234 App. 
Div. 544, 255 N. Y. S. 316; and 3 Moore’s Federal Practice 
(1938) sec. 5604, p. 3184. 

The order granting the motion for summary judgment 
merely provided for the taking of jurisdiction; it was an 
interlocutory order and is only subject to a special appeal. 
Rule 11 of this court; Southland Industries, Inc., Federal 
Communications Commission, supra; Jacobsen v. Jacobsen, 
supra. 
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CONCLUSION. 

This guardian ad litem respectfully submits that the 
court below correctly overruled appellant’s motion to stay 
and properly granted the trustees’ motion for summary 
judgment; and that the orders should be affirmed. 

Respectfully submitted, 

Francis W. Hill, Jr., 

Guardian ad Litem for Robert 
Cam-mack, Thomas Cammack, 
David Cammack and William 
Cammack, Minors . 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9082. 


John Cammack, Appellant, 

v. 

G-. Clifford Howard and Paul May, Trustees under the 
Will of John E. Cammack, deceased, Appellees. 


Appeal From the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLEES G. CLIFFORD HOWARD 
AND PAUL MAY, TRUSTEES UNDER THE WILL 
OF JOHN E. CAMMACK. 


COUNTER-STATEMENT OF CASE. 

Appellant’s statement of the case consists chiefly of 
unfounded allegations taken from various pleadings and 
motions filed by him in the lower court. Since most of these 
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allegations amount to little more than personal attacks on 
the integrity of the trustees, their counsel and the guard¬ 
ian ad litem appointed by the lower court to represent 
the interests of the minor defendants, appellant’s resultant 
statement of the case is more inflammatory than relevant, 
and more critical than illuminating Inasmuch as this 
suit is not for the removal of the trustees or the guardian 
ad litem, but is essentially a suit for a voluntary accounting 
instituted by the trustees of a certain trust fund in which 
four of the five beneficiaries are minors, much of what is 
alleged against the trustees, their counsel and the guardian 
ad litem is entirely irrelevant to any issues in the lower 
court or on this appeal. Because the various onesided alle¬ 
gations of the appellant do not give a fair or adequate idea 
of what this case is about or of the issues on appeal, it is 
necessary to make the following counter statement of the 
case: 

I. Statement of Facts Prior to Filing of Complaint. 

i 

Appellees G. Clifford Howard and Paul May are the 
trustees under the will of John E. Cammack, a deceased 
resident of the District of Columbia. As plaintiffs below, 
they filed a complaint to place the trust created by the 
will of the said John E. Cammack, deceased, under the juris¬ 
diction of the Court for the purpose of annual acceount- 
ing and judicial determination of commissions and other 
related purposes. (App. 1,2) In the will of John E. Cam¬ 
mack, duly admitted to probate on April 24,1939, in Admin¬ 
istration Cause 54,828, in the Probate Division of the 
United States District Court for the District of Columbia, 
appellees G. Clifford Howard and Paul May were named 
trustees of the decedent’s residuary estate and in such ca¬ 
pacity received title to assets valued at over $490,000.00 
(App. 4), as shown by the records of the said probate divi¬ 
sion of the District Court. By the terms of the trust, the 
trustees were required to invest and reinvest the same as 
a single trust estate and to pay or expend the net income 
therefrom to or for the benefit of the five children of the 
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decedent until tlie youngest child reaches the age of twenty- 
one years, at which time one-half of the principal of the 
trust estate is to be distributed equally between defend¬ 
ants, and to continue to manage the other one-half of the 
principal of the estate, paying and expending the income 
as aforesaid, until the youngest child reaches the age of 
thirty years when final distribution thereof is to be made. 
(App. 4, 5) Plaintiffs are required to maintain premises 
2600 Tilden Street, N. W., in the District of Columbia, the 
home of the decedent, as a home for his five children as 
long as it is suitable as a home for them and to use the net 
income from the invested estate for the care, support, 
maintenance, education, welfare and happiness of the bene¬ 
ficiaries. (App. 4) 

While the will of John E. Cammack, deceased, invests 
the trustees with bread powers and discretion in respect 
to investment and reinvestment of trust funds and the 
manner of expenditure of net income for the maintenance, 
education, welfare and benefit of the minors, the said will 
does not expressly grant the trustees any similar discre¬ 
tion in respect to payment of expenses, nor does it any¬ 
where expressly authorize or allow any commission to the 
trustees for their services or prescribe or indicate the rate 
or standard thereof. The will simply authorizes payment 
of “all necessary and proper expenses” without specify¬ 
ing the nature thereof and without expressly granting 
the trustees the power or discretion of determining what 
expenses are “necessary and proper”. (App. 7) 

From the date plaintiffs received a distribution of the 
residuary personal estate of John E. Cammack from the 
executors in 1940, they have, in accordance with the more 
usual practice in this jurisdiction, been administering the 
trust without bond and without supervision of the court. 
(App. 5) 

The trustees have not been accounting to anyone insofar 
as the interests of the four minor beneficiaries in the trust 
are concerned since both their parents are dead and Paul 
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May, one of the trustees, is also guardian of the estates 
of the said minors. (App. 32) In compensation for their 
services, the trustees have been deducting and paying them¬ 
selves a commission of 8% on gross income collected. Plain¬ 
tiff trustees allege in their complaint that the services ren¬ 
dered by them in maintaining the household for the minor 
beneficiaries and in paying the various bills for their care, 
maintenance and education have been far more extensive 
than those required of the average trustees and justify the 
said rate of commission although this is denied by appel¬ 
lant and is subject to proof. (App. 7, 8, 20) Plaintiffs have 
from time to time sought legal advice and services in con¬ 
nection with their administration of the trust here involved, 

I 

but have made no payments therefor to their attorney and 
both he and the trustees desire the court’s confirmation of . 
their authority to pay counsel fees and judicial determina¬ 
tion of the proper amount thereof as well as of the proper 
rate of the commissions due them for the fiduciary services 
rendered. (App. 7, 8, 9) 

It is believed that the recitation thus far states facts as 
to which there is no substantial disagreement between the 
parties. These same facts are more fully stated and with ; 
more background material in the complaint filed by the 
trustees. This complaint is framed in the fashion of a 
bill in equity to tell the complete story of the facts leading 
up to its filing and invoking equitable relief. In consequ¬ 
ence the complaint recounts, in addition to the above skele¬ 
ton facts, further facts, circumstances and events which 
round out and complete the narrative and case of the trus¬ 
tees for the equitable relief sought. In other words the 
complaint goes on to allege facts of a more controversial 
character, to wit, that the trustees have encountered difficul¬ 
ties and opposition in dealing with Helen C. Newman, the 
guardian of the persons of the minor beneficiaries, and 
that they have been violently criticized in their administra¬ 
tion of the trust by E. P. S. Newman, the maternal uncle 
of the children, who had repeatedly charged the trustees 
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with secret dealings and withholding information from the 
minor beneficiaries. (App. 9-11) 

While appellees do not ask that the court accept any 
1 controverted allegations of the complaint as a factual basis 
for the decision of this appeal, appellees do refer to and 
adopt the complaint (that is, all the pertinent parts thereof 
as printed in the joint appendix, pages 2-14) as appellees’ 
counter-statement of the complete facts occurring up to 
the filing of the complaint. 

On the basis of the above facts, appellees on October 
13, 1944, filed their complaint reciting the said facts and 
asking in prayer second thereof that the trust established 
by the will of John E. Cammack be administered under 
jurisdiction of the court for purposes of an annual account¬ 
ing, filing of Rule 22 reports to the auditor, inspection of 
securities, approval of disbursements and expenses, deter- 
1 inination of proper trustees’ commissions and attorney’s 
fees and related purposes, excepting only court supervi¬ 
sion and approval of investment of trust funds. (App. 
13, 14) Here it should be stated that supervision by the 
court of the investment and reinvestment of trust funds 
was expressly excluded in the relief sought by reason of 
the very broad investment powers granted by the testator 
to the trustees. His will expressly authorized them to re¬ 
tain stocks, bonds and other investments, and to invest and 
reinvest trust funds “in such stocks, bonds or other securi¬ 
ties as my trustees shall deem proper although not of the 
character authorized for trust investments under the pres¬ 
ent or future laws or Rules of Court of the District of Co¬ 
lumbia.” (App. 6) Plaintiffs alleged that if they were ever 
restricted to the limited list of court approved investments 
for fiduciaries it would result not onlv in a verv substan- 

* i 

tial loss of income to the trust estate and the beneficiaries, 
but also would supersede and negative the clear intent and 
i testamentarv mandate of the creator of the trust. (App. 
6, 7) 



\ 
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II. Statement of Proceedings in the District Court. 

Coming now to the facts and proceedings occurring after | 
the filing of the complaint: All*. Francis W. Hill, Jr., was < 
appointed guardian ad litem byTtnTco^^ sent the 

interests of the four minor defendants herein, John Cam- 
mack, the remaining defendant-beneficiary being then of 
age and serving in the armed forces. The said adult de- 
fendant filed an answer through a ttorn eys E. P . S. Newm an 
and Hicnard J. Taggart, the more }iei-fiiieiit parts oFwlnch 
are printed in the joint appendix. (App. 14-21) In this 
answer, defendant John Cammack inter alia charged the 
trustees with various misrepresentations (App. 18, 19) and 1 
with obligating the trust estate for unnecessary legal serv¬ 
ices. (App. 17) The answer specifically charged that plain¬ 
tiffs “should not be permitted to pay themselves the ex- ; 
orbitant commission of eight per cent” (App. 20), and 
implied that trustee G. Clifford Howard, being in the in- ; 
vestment business, had been receiving improper benefits 
from the numerous investments and reinvestments made , 
by the trustees. (App. 20) The adult defendant’s answer 
does admit, however, plaintiffs’ title as trustees under the 
will of John E. Cammack, deceased (App. 15), and, by im¬ 
plication at least, admits the terms of the trust created by 
the will, since it refers to the will a number of times. (App. 
17) The said will having been duly admitted to probate and ; 
record in the probate division (Administration Case 
54,828) of the District Court of the United States for the 
District of Columbia, the trial court could in any event 
take judicial notice thereof. The answer by clear implica¬ 
tion also admits that the will does not fix the rate of com¬ 
mission or compensation to the trustees and authorizes ! 
them only to pay such expenses as are “necessary and 
proper”. The answer further admits that of the five equal 
beneficiaries of the trust, four of them are under the age 
of twenty-one years; and that the youngest, Robert Cam- , 
mack, was born September 17,1930. (App. 15) The answer 
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impliedly admits that plaintiffs have been receiving a com¬ 
mission of eight per cent on income which the defendant 
characterizes as exorbitant. (App. 17) The answer does 
not expressly deny the allegation that plaintiffs as the 
trustees of the residuary estate of John E. Cammack re¬ 
ceived assets valued at over $490,000.00, although it com¬ 
plains that the value of the securities received is not stated 
and is confused by including the value of the home as an 
unknown quantity. (App. 15) Here again, judicial notice 
could be taken, if necessary, of the record in the probate 
division of the District Court showing the estate of John 
Cammack deceased received by the trustees, since it is 
admitted in John Cammack’s answer that the trustees 
“were appointed administrators” (executors) under the 
will of John E. Cammack, deceased (App. 15); and there 

is no controversv as to the fact that the distribution was 

•> 

made under the order of the probate division of the Dis¬ 
trict Court of the United States for the District of 
Columbia. 

Reference is made to the answer of John Cammack itself 
(Tr. 23), especially to the portions printed in the joint 
appendix, pages 14-21, for a more complete statement 
of the contents of the said answer. 

Thereafter, on December 15, 1944, Francis W. Hill, Jr., 
the duly appointed guardian ad litem of the four minor 
defendants, filed his answer and report to the Court. The 
^aYdian^fepUrfeffThaf' he herences with the four 
minor defendants, with their personal guardian, with the 
attorneys for John Cammack, and with the trustees and 
their counsel, and avers he gave serious consideration to 
the wishes of the minors and to their interests in this 
matter. (App. 21, 22, 25) The guardian ad litem’s an¬ 
swer admits the truth of the essential facts alleged in the 
complaint, establishing the jurisdiction of a court of equity 
to accept supervision of the John E. Cammack trust for 
the purposes of accounting. In addition to the facts ad¬ 
mitted in the answer of John Cammack, the guardian ad] 
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litem admits that “certain differences have arisen between 
the trustees on the one hand and the guardian of the per¬ 
sons of the minors on the other.” (App. 23) The guard¬ 
ian admits that plaintiffs, up to the time of filing of the 
complaint, have not been accounting to the court for their 
administration of the trufclT, but have administered the 
same wihout court control, and that the trustees now w T ish 
to administer the said trust under the partial supervision 
of the court. (App. 23) His answer further admits that 
at the time of the decedent's deatli a large part of the estate 
was invested in non-conforming securities, and that if the 
trustees were restricted to making investments in secu¬ 
rities on the court approved list, the income would prob¬ 
ably be materially reduced. (App. 23) In this connection 
the guardian agrees that the will vests the trustees with 
broad investment powers. (App. 23, 24) The answer of 
the guardian also states that the trustees are individuals, 
administering a large estate without bond and finds “that 
it is to the interest of the minors that jurisdiction of this 
trust for the purposes of accounting be assumed by the 
court.’' (App. 24) The guardian ad litem points out in 
his answer that the trust will not be finally distributed 
until September 17, 1960, when the youngest child be¬ 
comes thirty years of age. (App. 26) He states to the 
court that the question of the reasonableness of the income 
commission of eight percent being collected by the trustees 
and the question of the right of the trustees to pay attor¬ 
ney’s fees should not be left open and undecided during 
all this period. (App. 26) The answer of the guardian 
ad litem concludes that while he has given serious consid¬ 
eration to the wishes of the minors, he feels compelled to 
report to the court that in his opinion it is to the interest 
of the minors that the court take jurisdiction of this matter 
for accounting purposes and proceeds to state the reasons 
therefor. (App. 25-26) For a more complete statement 
of the pertinent parts of the answer filed by the guardian 
ad litem in behalf of the infant defendants, reference is 
made to the joint appendix, pages 21 to 28. 
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On March 1, 1945, the attorneys for John Cammaek filed 
a Motion to Stay Legal Proceedings During the National 
Emergency. (App. 29) 

Shortly thereafter, on March 5,1945, the plaintiffs filed a 
Motion for Summary Judgment that the trust created by 
the will of John E. Cammaek, deceased, be administered 
under the jurisdiction of the court for purposes of annual 
accounting and other purposes as set forth in the second 
prayer of the complaint. (App. 29, 30) This motion did 
not ask that the court then approve the accounts which 
plaintiffs intended to lile, determine their right to com¬ 
missions or adjudicate any item in controversy. In effect 
it merely asked the court to declare plaintiffs’ right to 
make a voluntary accounting and to take jurisdiction of 
the trust for this purpose. The grounds stated for this 
motion were briefly that on the facts alleged in the com¬ 
plaint and admitted by both the answer of the guardian 
ad litem for the minor defendants and the answer of de¬ 
fendant John Cammaek, plaintiffs were clearly entitled, 
as a matter of law, to have their trust accounts stated to 
and by the equity court and that it was in the interest and 
protection of both the minor beneficiaries and the trustees 
that the court take jurisdiction of the trust for such ac¬ 
counting and cognate purposes. (App. 29, 30) 

The motion of John Cammaek to stay legal proceedings 
was opposed by both the plaintiffs and the guardian ad 
iitem on the ground that such a stay was not in the interest 
I of the minors and not necessary at this stage of the pro¬ 
ceedings. While the opposition of the plaintiffs was made 
by way of a memorandum of opposing points and authori¬ 
ties and hence is not part of the record on appeal (in ac¬ 
cordance with Rule 9 (b) of the Local Civil Rules of the 
District Court), the memorandum of the guardian ad litem 
filed March 5, 1945, states briefly the ground for the oppo¬ 
sition to a stay of proceedings at this phase of the case. 
It points out that there is no occasion for the defendant 
John Cammaek, who is diligently represented by counsel, 
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to appear personally at the hearing- on the motion for 
summary judgment. (App. 31) 

Thereafter, on March 6 and March 12, 1945, respec¬ 
tively, the guardian ad litem and John Cammack filed their ! 
answering memoranda to plaintiffs’ motion for summary 
judgment. The guardian ad litem reported to the court 
that he believed it was in the interest of the infant defend¬ 
ants that the court take jurisdiction of the trust for the : 
purposes of accounting, approval of disbursements and 
expenses, etc. (App. 31, 32) In his memoranda, he pointed 
out that the following material facts were not in dispute: 

1) The trustees are serving without bond. 

2) The estate in their hands is substantial. 

3) The trustees are not rendering accounts to the 
minors, Paul May, one of the plaintiffs, being the 
guardian of the estate of the infant defendants. 

4) The will makes no provisions as to the rate of com¬ 
mission to be paid to the trustees, and they are 
deducting a commission of eight per cent. 

5) Disagreements have arisen between the plaintiffs i 
and the guardian of the persons of the minors. 
(App. 31, 32, 33) 


The answer of John Cammack, filed in opposition to 
plaintiffs’ motion for summary judgment and in support 
of his own motion to stay legal proceedings during the 
national emergency, strongly opposed the granting of the 
motion for summary judgment, contending, inter alia y that 
there were numerous and genuine issues of material facts 
in dispute, and that the court should first determine in 
advance whether the trustees were coming into court with 
clean hands. (App. 33-36) Defendant's said pleading 
expressly states that plaintiffs should not ask the court 
to determine a commission for themselves “because it is 
first a question of material fact as to whether they are 
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i 

entitled to any commission." (App. 35) While this an¬ 
swer of John Gammack to the motion takes the position 
that the infants are entitled to wait until they become of 
age to have the trustees establish the accuracy of their 
accounts and to give a satisfactory explanation of their 
dealings (App. 36), it also contains the following state¬ 
ments which on their face seem to recognize the value of 
some type of interim accounting: 

‘•The plaintiffs should be proud to exhibit the aecu- j 
racy of their accounts and not refuse the children a 
carbon copy. 

“Mistakes if any could be more quickly detected 
and corrected in open accounts known to the children, 
and it would be to their interest to know what the 
trustees were doing with their trust funds.” (App. 
34) 

The more pertinent parts of the said answer of John 
Cammack to the motion for summary judgment are printed 
on pages 33 to 36 of the appendix. 

On March 27 and 28, 194-5, a hearing was had before 
Mr. Justice Letts, lirst on the motion of John Cammack 
to stay proceedings during the national emergency, and 
after that on plaintiffs’ motion for summary judgment. 
Defendant John Cammack through his attorneys was fully 
heard on both motions, and thereafter, on April 27, 1945, 
the court signed an order overruling the motion of de¬ 
fendant John Cammack to slay legal proceedings during 
the national emergency, said order being preceded by 
findings of fact to the effect that the abilitv of John Cam- 
mack to present and conduct his defense to the action was 
not materially affected by reason of his military service 
at the particular stage of the proceedings then before the 
court. The court indicated that the presence or testimony 
of John Cammack would be immaterial on the legal issue 
presented by the motion for summary judgment, and that 
he was represented diligently by counsel in the matter. 
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The court also found that the interests of the four minor 
defendants would not be served by a stay of all legal pro¬ 
ceedings during the national emergency as requested by the 
adult defendant. (App. 40, 41) 

On the same day the trial justice signed an order grant¬ 
ing summary judgment to the plaintiffs on prayer two of 
the complaint, ordering that the John E. Cammack trust 
be administered under the jurisdiction of the court for the 
purpose of annual accounting, filing of Rule 22 reports, 
inspection of securities, and verification of accounts by 
the auditor, approval of disbursements and expenses, and 
determination of proper trustees’ commissions and attor¬ 
ney’s fees, and other relevant matters in controversy, as 
well as for such other and related purposes as might be 
necessary to a fair and orderly administration of the trust 
under the supervision of the court, excepting only court 
supervision and approval of investment of trust funds. 
(App. 41-42) As required by the rules of court, the trial 
justice also made findings of fact and conclusions of law 
in support of the order. (App. 42-45) The findings of 
fact are based on the allegations of the complaint admitted 
by the answers of the guardian ad litem and John Cam- 
mack, as well as on the charges against the plaintiffs made 
in the answer of John Cammack, and also upon considera¬ 
tion of oral argument by counsel for the parties. It is 
this judgment which is apparently the main subject of this 
appeal. The full text of the judgment, the findings of fact 
and conclusions of law are set forth at pages 41-45 of the 
joint appendix. 

After the hearing on the motion to stay proceedings and 
the motion for summary judgment, defendant John Cam¬ 
mack on April 25, 1945, filed a further motion entitled 
“Motion that Preparation of Trustees’ Data be Public.” 
This motion apparently sought to require the trustees to 
produce their original books of account in court in advance 
of the filing of their accounts and was, after hearing, de¬ 
nied by the court. (App. 26-39) (Tr. 65, 109) 
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On May 5, 1945, defendant John Cammack filed a motion 
entitled “Motion for New Trial in the Above Entitled 
Causes’’ which largely reiterated the contentions made in 
his prior pleadings, the chief new ground for the same 
apparently being an allegation to the effect that the guar¬ 
dian ad litan, Francis W. Hill, Jr., was a member of one 
of the local selective service boards and hence was preju¬ 
diced against the infants in that one of the minor defendants, 
William Cammack, had claimed exemption as a conscien- j 
tious objector. (App. 46-48). This motion was, after hear¬ 
ing, also overruled by the court on June 4, 1945. (Tr. 108) 
On May 18, 1945, the court ordered the plaintiffs to file 
and serve on other counsel their first account covering their 
administration of the John E. Cammack trust from the 
commencement thereof down to December 31, 1944, within 
thirty days from the date of the order. (Tr. 97) 

On May 15, 1945, John Cammack had filed a further 
motion entitled “Motion to Postpone Proceedings Until 
Beneficiary Can Sign Required Bond for Court of Ap¬ 
peals.” (Tr. 96) A motion to strike this motion to post¬ 
pone proceedings because of certain formal defects was i 
tiled by the guardian ad litem (Tr. 99); and in turn defen- j 
dant John Cammack filed a memorandum in reply to the said 
motion to strike. (App. 49) The plaintiffs filed a similar 
motion to strike the motion of John Cammack to postpone 
proceedings together with a memorandum opposing the 
said motion on the ground that it was not necessary that j 
appellant sign the appeal bond and that the trial court 
could not in any event enlarge the time for taking the 
appeal. (Tr. 101) Defendant John Cammack likewise 
filed a memorandum in opposition to plaintiffs’ said plead¬ 
ing. (App. 50) Subsequently, after hearing, the said mo- j 
tion of John Cammack to postpone proceedings until bene¬ 
ficiary could sign required bond for court of appeals was 
overruled by the court. (Tr. 110) 

Although plaintiffs later, on June 15, 1945, pursuant to 
'the order of court of May 18, 1945, filed an account of | 
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their trusteeship covering the period from the inception 
of the trust through to December 31, 1944, no reference 
is made to the same in this appeal or to the answer filed 
by John Cammack to the said account in that the same , 
were not filed within the period covered by appellant’s 
designation of record which designates “all the proceed- 1 
ings in this action from the Complaint filed by the trustees, 
October 13,1944, to Order Overruling Motion of John Cam- , 
mack for New Trial June 4, 1945, and all pleadings to that \ 
date inclusive.” (Tr. Ill) Appellees question the rele¬ 
vancy to any issues on appeal of appellant’s inclusion in 1 
the record of many of bis own motions and pleadings in 
the lower court, such as his Motion that Preparation of 
Trustees’ Data be Public, and his Answer to Alleged First 
Account of Trustees, the lalter having been filed June 28, 
1945, well after the final date set by appellant’s own desig¬ 
nation of record. 

On June 28,1945, appellant noted a general appeal “from 
the judgment entered April 27th, 1945, and errors of this 
court, which have deprived the defendant of his legal rights 1 
in this cause.” (Tr. 116) 

STATUTES AND RULES OF COURT INVOLVED. 

Section 101 of Title 17 of Code of Laws of the District 
of Columbia (1940) Providing for Appeals from District 
Court to the Court of Appeals: 

“Any party aggrieved by any final order, judgment, 
or decree of the District Court of the United States 
for the District of Columbia, or of any justice thereof, 
may appeal therefrom to the said United States Court : 
of Appeals for the District of Columbia; and upon such 
appeal the United States Court of Appeals for the i 
District of Columbia shall review such order, judg¬ 
ment, or decree, and affirm, reverse, or modify the 
same as shall be just, except as provided in the fol¬ 
lowing sections. Appeals shall also be allowed to said 
United States Court of Appeals for the District of 
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Columbia from all interlocutory orders of the District 
Court of the United States for the District of Colum-j 
bia, or by any justice thereof, whereby the possession 
of property is changed or affected, such as orders for 
the appointment of receivers, granting injunctions, dis¬ 
solving writs of attachment, and the like; and also 
from any other interlocutory' order, in the discretion 
of the said United States Court of Appeals for tho| 
District of Columbia, whenever it is made to appear 
to said court upon petition that it will be in the interest 
of justice to allow' such appeal. (Feb. 9, 1893, 27 Stat. 
435, ch. 74, sec. 7; March 3,1901, 31 Stat. 1225, ch. 854, 
sec. 226; Mar. 3, 1921, 41 Stat. 1312, ch. 125, sec. 12.)” 


Section 201 of Soldiers’ and Sailors’ Civil Relief Act of 1 
1940 Providing for Stay of Proceedings Where Military 
Service Affects Conduct Thereof: 


“At any stage thereof any action or proceeding in! 
any court in which a person in military service is in-j 
volved, either as plaintiff or defendant, during thej 
period of such service or within sixty days thereafter 
may, in the discretion of the court in which it is pend¬ 
ing, on its own motion, and shall, on application to iti 
by such person or some person on his behalf, be stayed! 
as provided in this Act, unless, in the opinion of thej 
court, the ability of plaintiff to prosecute the actionj 
or the defendant to conduct his defense is not mate-! 
rially affected bv reason of his militarv service” Oct.j 
17, 1940, c. 888, sec. 201, 54 Stat. 1181; 50 IT. S. C. A.j 
Appx. sec. 521. 


Rule 10 (c) of General Rules of United States Court of! 

Appeals: 

“Discretionary Appeals From Interlocutory Orders . 
No other interlocutory order of the District Court of! 
the United States for the District of Columbia, or of] 
any justice thereof, shall be reviewed by this court! 
unless a special appeal is allow'ed on petition filed in! 
this court within 30 days after the order complained 
of shall have been entered. (See Rule 11.)” 


i 
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Rule 56 of Federal Rules of Civil Procedure relating to 
Summary Judgment: 

“ (a) For Claimant. A party seeking to recover 
upon a claim, counterclaim, or cross-claim or to obtain 
a declaratory judgment may, at any time after the 
pleading in answer thereto has been served, move with 
or without supporting affidavits for a summary judg¬ 
ment in his favor upon all or any part thereof.” 
*#*### 

“(c) Motion and Proceedings Thereon. The mo¬ 
tion shall be served at least 10 days before the time 
specified for the hearing. The adverse party prior 
to the day of hearing may serve opposing affidavits. 
The judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, to¬ 
gether with the affidavits, if any, show that, except as 
to the amount of damages, there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. 

“(d) Case not Fully Adjudicated on Motion. If 
on motion under this rule judgment is not rendered 
upon the whole case or for all the relief asked and a 
trial is necessary, the court at the hearing of the mo¬ 
tion, by examining the pleadings and the evidence be¬ 
fore it and by interrogating counsel, shall if practicable 
ascertain what material facts exist without substantial 
controversv and what material facts are actuallv and 
in good faith controverted. It shall thereupon make 
an order specifying the facts that appear without sub¬ 
stantial controversy, including the extent to which the 
amount of damages or other relief is not in contro¬ 
versy, and directing such further proceedings in the 
action as are just. Upon the trial of the action the 
facts so specified shall be deemed established, and the 
trial shall be conducted accordingly.” 

STATEMENT OF POINTS OR ISSUES ON APPEAL. 

The statement of points contained in appellant’s brief 
does not reflect the issues on appeal as made out by the 
actual record in this case. The statement is argumenta¬ 
tive and assumes as true numerous allegations taken from 
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various pleadings oi' appellant which have been neither 
proved nor admitted. In addition most of the alleged 
facts are entirely irrelevant. Many of the appellant’s j 
points of error seem to be founded on a misconception of 
the nature of court accounting procedure. They proceed 
on the theory that a court accounting consists in nothing j 
more than adding up the figures presented by the trustees 
in their accounts, that the beneficiaries will not be allowed 
to testify, and that the court or the court’s auditor will | 
not afford a fair hearing on all relevant issues reflecting 
on the truth and accuracy of the trustees accounts, the | 
propriety of their expenditures and their right to com- j 
pensation. Other of appellant’s allegations of error would i 
only be pertinent if this were a suit to remove the trustees j 
or the guardian ad litem. Since it would be impossible to 
cast the argument in this case within the mold or frame- j 
work of these 34 points of error set forth by appellant,! 
appellees substitute in place of the said 34 points the fol¬ 
lowing counterstatement of the real issues on appeal as | 
appellees understand them to be. it is believed that the 
only questions confronting the court are as follows: 

First, lias the low T er court made any final order or j 
judgment from which a general appeal can be, or has 
been, taken by appellant ? In other w'ords should ap¬ 
pellees’ motion to dismiss this appeal on the ground j 
that the orders appealed from are interlocutory only! 
be granted? 

Secoxd. Assuming, for the sake of the argument i 
only, that the District Court’s denial of John Cam- 
mack’s motion of March 1, 1945, for a stay of pro- j 
eeedings during the national emergency was a final 
order, did the Soldiers’ and Sailors’ Civil Relief Act! 
of 1940 require the requested stay at this stage of the j 
proceedingsf If not, did the trial court abuse its dis- j 
cretion in finding that defendant John Cammack’s 
ability to conduct his defense to the plaintiffs’ motion 
for summary jdgment was not materially affected by 
reason of his military service and in denying appel-! 
lant’s motion to stay proceedings? 
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Third. Assuming, for the sake of the argument, that ; 
the summary judgment granted by the court April 27, 
1945, taking jurisdiction of the trust for accounting 
and related purposes was a final order, did the court 
err in entering the said judgment; or, stating the issue 
more narrowly, were plaintiffs on the basis of the ad¬ 
mitted facts entitled to make a voluntary accounting 
to the court and to have the court take jurisdiction of 
the trust for the purpose of stating their account and i 
determining relevant items in controversy? 

A study of the record discloses that these are the only 
three possible issues on this appeal. Since the appellant’s 
later motion for a new trial (or, more properly, a motion 
for a rehearing of the motion for summary judgment) did 
not change the essential facts admitted by the answer of 
John Cammack and the guardian ad litem on the basis of 
which the judgment was granted, and stated no valid new 
ground in opposition to the motion for summary judg¬ 
ment, appellant's said motion must stand on the same basis 
as appellant’s original objections to the granting of the 
motion for summary judgment. While appellants also 
complain that the court overruled their motion that the 
trustees’ data be made public, and other motions subse¬ 
quently filed, none of the orders overruling such motions 
could possibly be said to be a final order disposing of the 
controversy. Indeed it is thought that appellant does not 
seriously rely upon such alleged errors because he does 
not print in his appendix the orders of the court over¬ 
ruling the said motions as required by Rule 17 (a) of this 
court. Appellees therefore consider that the three issues 
listed above are determinative of this appeal and consti¬ 
tute the only relevant questions before the court. Accord¬ 
ingly appellees’ argument will be confined to these three 
issues. 
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SUMMARY OF ARGUMENT. 

First Issue on Appeal. 

The court should grant appellees’ motion to dismiss 
this appeal or, of its own motion, should dismiss the same, 
because appellant has taken a general appeal and there is 
no final order or judgment of the lower court from which 
such an appeal can be or has been taken within the mean¬ 
ing of Section 101 of Title 17 of the Code of Laws of the 
District of Columbia defining the jurisdiction of this court 
to review decisions of the District Court. The order| 
of the lower court overruling John Cammack’s motion to 
stay legal proceedings during the national emergency was 
clearly an interlocutory order from which only a special 
appeal could be taken. The order granting summary judg¬ 
ment on prayer second of the complaint, while it is entitled 
a “judgment”, is in fact and effect only a preliminiarv 
or pre-trial order whereby the court indicates that it will 
take jurisdiction of the case and will allow the plaintiffs 
to file their accounts. It begins rather than terminates 
a controversy. Upon analysis it is seen to be equivalent! 
to overruling the motion to dismiss implicit in the answer! 
of defendant John Cammack. All of the other orders over¬ 
ruling various motions of the appellant are obviously inter-! 
locutorv in character. 

Second Issue on Appeal. 

Assuming for the sake of the argument only that the 
order of the court denying John Cammack’s motion to 
stay proceedings during the national emergency was a 
final order, it does not appear that there was any error 
in the court’s action on this motion. At the time the mo¬ 
tion was considered the court had before it plaintiff’s 
motion for summary judgment. Since this motion, pur¬ 
suant to the provisions of Rule 56 of the Federal Rules 
of Civil Procedure, was based on the theory that plain¬ 
tiffs were entitled to the judgment sought as a matter of 
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law on the admitted facts ol' the case, there was then no 
issue of fact before the court on which John Cammack 
could possibly testify. As found by the court, John Cam- 
mack was diligently represented by counsel, who could 
present any and all legal arguments against the granting , 
of the motion. As is clearly shown by the findings of fact i 
made by the trial judge as a part of his order, the defend¬ 
ant’s motion to stay the proceedings w'as refused solely 
with reference to the motion for summary judgment then 
before the court and was limited to the stage of the pro¬ 
ceedings then existing. The language of the findings of 
fact, as well as the provisions of the Soldiers’ and Sailors' 
Civil Relief Act make it very clear that the action of the 
trial court in overruling the motion at that stage of the 
proceedings was without prejudice to a renewal of such a 
motion at any subsequent stage of the proceedings. There 
was no showing on the part of defendant John Cammack 
that his ability to present his defense to the motion for 
summary judgment was materially affected or impaired by j 
reason of his military service. The finding of the trial 
court that it was not so affected at this particular stage of 
the proceedings was within the discretion of the trial court 
and no showing has been made here of an abuse of dis- * 
cretion. 

Third Issue on Appeal. 

The court did not err in granting plaintiff’s motion for 
summary judgment because trustees are entitled as a mat- ) 
ter of law to have their accounts stated to and by the equity 
court. The title and status of plaintiffs as trustees was 
admitted by defendant John Cammack and by the guardian 
ad litem of the infant defendants. Their answers also ‘ 
admitted that the will establishing the trust did not fix 
the rate of compensation of the trustees, that four of the 
beneficiaries were infants and that the trustees were at 
present administering the trust without bond and without 
control of the court. It also appeared without question j 
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that the plaintiff trustees had received as the corpus of the j 
trust estate very substantial assets from the executors j 
and that the trust would not terminate until more than 
fifteen years hence. The guardian ad litem admitted long¬ 
standing disagreements and misunderstandings between 
the personal guardian of the children and the trustees con¬ 
cerning the administration of the trust and reported to the 
court that it was in the best interests of the minor bene¬ 
ficiaries that the court take jurisdiction thereof for the 
purposes of annual accounting. Since there was no genu¬ 
ine issue as to the truth of these material facts, the lower 
court was correct in granting the motion for summary 
judgment if plaintiffs were as a matter of law entitled to a 
court accounting as prayed in prayer second of the com¬ 
plaint. 

Reason, as well as authority, has established the rule J 
that fiduciaries are entitled to have their accounts stated 
and their compensation fixed by the equity court and that 
such accounting is in the interest of both the trustee and 
the beneficiary. In the majority of states such court ac¬ 
counting by trustees is compulsory, and in no state has a 
decision been found denying the right of trustees in a case 
such as this to make a voluntary accounting to the court j 
and to have their compensation judicially determined where 
the same is not fixed by the trust instrument. 

■ 

ARGUMENT. 

i 

First Issue: Is the Judgment From Which This General 

Appeal Has Been Taken Final? 

I 

Appellees have filed herein of even date with this brief 
■ a motion to dismiss the appeal based on four grounds which 
are there set out as follows: 

1. The District Court has entered no final order in 
this case from which a general appeal could be or has 
been taken, and there has been no special appeal 
herein. 
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2. The order of the District Court of April 27, 
1945, overruling the motion of appellant John Cam- 
mack to stay legal proceedings during the national 
emergency is clearly not a final order within the mean¬ 
ing of Section 101 of Title 17 of the Code of Laws of 1 
the District of Columbia, authorizing appeals from 
the District Court of the United States for the Dis¬ 
trict of Columbia to this court, nor is the same an 
interlocutory order “whereby the possession of prop¬ 
erty is changed or affected” as defined by the said 
statute. This order of the lower court in the light of 
the court’s findings of fact in support thereof (printed 
at pages 40-41 of the joint appendix contained in ap¬ 
pellant’s brief) clearly indicates that it is limited in 
its effect to the stage of t he proceedings then before 
the court and hence is without prejudice to a renewal 
of said motion at any later stage thereof. Under Sec¬ 
tion 201 of the Soldiers’ and Sailors’ Civil Relief Act 
of 1940, the motion may be made and granted by the 
court at any stage of the proceedings. The order of 
the District Court in question meets none of the tests 
of finality as set forth in the various decisions inter¬ 
preting this statutory requirement for the'purposes i 
of appeal and represents a procedural step in the case i 
rather than any final disposition of the controversy. 

3. The appellant is not, in the words of the statute 
granting the right of appeal from decisions of the 
District Court (Code of Laws of the District of Colum¬ 
bia, Title 17, sec. 101), “a party aggrieved by any 
final order, judgment or decree of the District Court 
of the United States for the District of Columbia.” 

So far the lower court has only determined by its judg¬ 
ment of April 27, 1945, that there shall be a court 
accounting by the trustees. John Cammack’s equita¬ 
ble rights in the trust have not been adjudicated or 
affected by this preliminary determination of juris- 




diction to entertain the case. He is not a party ag¬ 
grieved by a final court order any more than is any 
defendant whose motion to dismiss is overruled. In 
substance, the court has simply determined that the j 
case shall go forward to an accounting. True, there 
may be some court costs incident thereto, but this is 
so in every case; and if it should finally develop that! 
the trustees have been guilty of serious misconduct 
in their administration of the trust as alleged by de- j 
fendant, the District Court could, on a final order, j 
assess payment of court costs against the trustees. In j 
any event at this stage of the proceedings there is no 
judgment in the sense of a final appealable order , 
against John Cammack for any amount or in any j 
respect. Until such time as the court passes an order 
which, over the defendant’s protest, finally approves 
the trustees account, or allows them some commission 
or credit, affecting his interest in the estate, and to 
which he objects, he does not come within the con- ! 
trolling definition of ithe statute of “a party ag¬ 
grieved” by a final order of the trial court. 

4. The order of the District Court of April 27, 1945, 
granting summary judgment for plaintiffs on prayer j 
second of the complaint (printed at pages 41-45 of 
the appendix) is not a final or appealable order as 
defined by Section 101, Title 17, of the Code of Laws 
of the District of Columbia, nor is it an interlocutory | 
order “whereby the possession of property is changed | 
or affected”. While this order of court is entitled 
a “judgment”, it is not technically a judgment in the 
sense of a final order; and the action of the court in 
granting the same is referrable to section (d) of Rule ! 
56, F. R. C. P., as properly as to sections (a) and (c) 
of that rule. In character and in effect the so-called 
summary judgment is essentially a preliminary deter¬ 
mination of the court to accept jurisdiction of the case 
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for the purpose of a court accounting by the trustees 
and determination of relevant items in controversy, 
such as trustees’ commisisons, etc. It begins rather 
than disposes of a controversy. It makes no deter¬ 
mination of the underlying issues which will be in¬ 
volved in the accounting, such as the honesty of the 
trustees’ administration of their trust, the propriety 
of their expenditures, and their right to commissions 
and the amount thereof. In no resepct does this order 
bind or affect the rights of appellant John Cammack 
in the trust. In substance and in effect this order of 
the court amounts to no more than the overruling of 
the request or motion to dismiss the complaint con¬ 
tained in John Cammack’s answer. 

By way of argument in support of the motion to dismiss 
and in development of the fourth ground thereof, appellees 
would have the court consider the following: There is only 
one order of the District Court which could possibly be 
considered final and hence the subject of this general 
appeal, and that is the order of April 27, 1945, granting 
summary judgment on prayer second of the complaint. 
Appellant expressly noted his appeal “from the judgment 
entered April 27, 1945, and errors of the Court, which 
have deprived defendant of his legal rights in this cause.” 
(Tr. 116) In the conclusion of his brief, appellant requests 
“that appellee’s cause be dismissed or that the lower Court 
be instructed to compel the trustees to face a full and com¬ 
plete trial on the evidence before a jury, and that your 
honors grant such other and further relief as to you may 
seem just and proper.” It seems clear therefore that 
what appellant primarily seeks is the dismissal of the 
appellees’ complaint in the court below, or more properly, a 
reversal of the judgment of April 27, 1945, by which the 
District Court determined that the complaint stated a good 
cause of action and that the plaintiffs as trustees were 
entitled to have equity take jurisdicion of the trust to 
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settle their accounts including controverted items con¬ 
nected therewith. Since it can not be seriously contended 
that any of the other orders of the District Court (includ¬ 
ing the order overruling appellant’s motion to stay pro¬ 
ceedings during the national emergency) are anything bul 
interlocutory in nature, appellees will limit their argument 
on this motion to the question of the finality of the sum¬ 
mary judgment. 

Nominally, of course, this order would appear to be final 
and appealable since it is termed a judgment and by Rule 54 
(a) “judgment” is defined as “any order from which an ap-j 
peal lies.” However a partial summary judgment under Fed - 
eral Rule of Civil Procedure 56 (d) is not final or appeal- 
able. 3 Moore, Federal Practice (1938) p. 3391. The very 
procedure outlined by this section of Rule 56 indicates its 
interlocutory character. Since the order here appealed 
from did not grant appellees all the relief they sought, 
i. e., the settlement of their accounts was yet to come, it 
may perhaps be more properly classified as a partial judg¬ 
ment under section (d) of Rule 56 than as a summary 
judgment upon part of plaintiffs’ claim under section (a). 

In any case appellate jurisdiction depends on section 
101 of Title 17 of the Code of Law r s of the District of Co¬ 
lumbia and is not affected by these provisions of the Fed¬ 
eral Rules of Civil Procedure. 3 Moore, Federal Practice 
(1938) pp. 3155, 3191, 3192. Federal Rule of Civil Pro¬ 
cedure 82 provides that the rules ‘ ‘ shall not be construed 
to extend or limit the jurisdiction of llie district courts.” 

‘‘►Since the Federal Rules were promulgated for the 
district courts, it was not technically proper to provide 
in Rule 82 that the rules should not extend or limit the 
appellate jurisdiction of the circuit courts of appeals 
or the Supreme Court. But it must be apparent that 
the same policy which prompted Rule 82 demands that 
appellate jurisdiction as established by acts of Con¬ 
gress be not affected.” 3 Moore, Federal Practice 
(1938) p. 3155. 
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It is equally obvious that jurisdiction of this court to 
review is not conferred or affected by what the trial judge 
or the attorney drafting the order happens to call it or 
by the terminology in which it is couched. The issue is 
one not of name but of substance. The statutory require¬ 
ment of finality of the judgment on which the right to 
appeal is based is one which has been frequently considered 
by the courts. 

“Many attempts at setting out the essentials of final¬ 
ity have been made by courts and text writers. But 
the most which can be safely said of a final judgment 
is that it must~be determinative of the controversy in 
respect of which it is given.” 3 Moore, Federal Prac¬ 
tice, page 3391, 3392. 

While it may be impossible to give an all-embracing 
definition of this crucial term, the nature and character¬ 
istics of a final judgment in the statutory sense are illumi¬ 
nated in the following two definitions: 

“A decree or order [is] final and therefore, appeal- 
able, if it requires something to be done winch takes 
aught of substantive value from one of the parties, and 
if that which is commanded, cannot be undone by any 
subsequent reversal. When no such result will follow 
the enforcement of the order complained of there is 
usually no sufficient reason why an appeal should lie. 
Such is the general principle.” Rose’s Federal Juris¬ 
diction and Procedure (4th ed. 1931) sec. 651. 

“A final decision, wfithin the meaning of these provi¬ 
sions [governing the appellate jurisdiction of the cir¬ 
cuit courts of appeals] of the Acts of Congress, is one 
which completely adjudicates the rights of the par¬ 
ties to the suit, so that if it is affirmed the court below 
will have nothing to do but to execute the judgment 
or decree which evidences the decision it has ren¬ 
dered.” Sanborn, J. in Morgan v. Thompson, 124 Fed. 
203, 204 (C. C. A. 8th, 1903). 


Obviously the summary judgment appealed from in this 
case meets none of these tests of finality. It takes nothing 



of substantial value from appellant; it commands him to dt> 
nothing; it makes no adjudication of his rights or dispo¬ 
sition of the controversy. There is no judgment to exe¬ 
cute and it leaves undecided all the substantial questionjs 
of the fidelity of the trustees, their right to commissionjs 
and the correctness of their accounts. 

If there could be any doubt as to the interlocutory natur^ 
# of this order of the court taking jurisdiction of the trustee^' 
accounting, it is answered by the cases. 

The Supreme Court has consistently held that a judg¬ 
ment is not final and hence not appealable unless it dis¬ 
poses of the entire controversy in respect to which it ijs 
rendered. In the case of Keystone Manganese a/nd Iron 
Co. v. Martin, 132 U. S. 91, the action was for an injunction 
restraining defendant from removing manganese ore froili 
certain land in which plaintiff claimed the sub-soil anil 


mining rights. The defendant answered asserting a riglit 
to mine and remove the manganese derived from a certain 
tax sale. Proof was taken and the circuit court decided 


in favor of the plaintiff. The court made a decree per¬ 
petually enjoining defendant from entering upon or remov¬ 
ing minerals from the land and further ordering that ah 


account be taken of the quantity and value of minerals re¬ 


moved. From that decree the defendant appealed to the 
Supreme Court. The Court ruled that the decree was not 
final and dismissed the appeal stating: 

“We think that the decree is not a final decree, and 
that this court has no jurisdiction of the appeal. Thp 
decree is not final, because it does not dispose of th^ 1 
entire controversy between the parties. The bill prayjs 
only for an injunction and an account of the quantitv 
and value of the ore taken from the land by the de¬ 
fendant. The injunction is granted, but the account 
remains to be taken. The case is not one where noth¬ 
ing remains to be done by the court below except to 
execute ministerially its decree. In all cases like th|e 
one before us this court has uniformly held that tlib 
decree was not final and was not appealable.” Keyl- 
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stone Manganese and Iron Co. v. Martin, 132 U. S. 
91, 93. 

In support of its decision the court cites and analyzes 
a long list of Supreme Court cases beginning with The 
Palmyra, 10 Wheat. 502, in which Chief Justice Marshal 
in rendering the decision of the Court dismissing the ap¬ 
peal, said: “The whole cause is not therefore finally deter¬ 
mined in the Circuit Court, and we are of the opinion that. 
the cause cannot be divided up so as to bring up suc¬ 
cessively distinct parts of it.” 

In cases where an account remains to be taken between 
the parties the Supreme Court laid down the test for final¬ 
ity in McGourkey v. Toledo & 0. C. R. Co., 146 U. S. 536, 
545, as follows: 

“it may be said in general that if the court make a 
decree fixing the rights and liabilities of the parties, 
and thereupon refers the case to a master for a minis¬ 
terial purpose only, and no further proceedings in court 
are contemplated, the decree is final; but if it refer 
the case to him as a subordinate court and for a judi¬ 
cial purpose, as to state an account between the parties, 
upon which a further decree is to be entered, the decree 
is not final.” Craighead v. Wilson, 59 U. S. 18 How. 
199; Beebe Russeil, 60 U. S. 19 How. 283. 

This general rule has been applied by this court in a 
series of cases in which it had occasion to consider whether 
the decree of the lower court was final when, in addition 
to determining the existence of a partnership or other 
status or right of the plaintiff entitling him to an account¬ 
ing, it referred the case to the auditor to state an account 
between the parties. 

In King v. Harrington , 35 App. I). C. Ill, it was held 
that such a decree is not final since the reference is for a 
judicial purpose upon which a further decree is to be 
entered. The reasoning is illustrated by the following 
language found at page 115 of the opinion: 
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“It will be remembered that the order of reference 
directs the auditor to take evidence as to the affairs] 
of the partnership (that had been found to exist), and' 
to report the same to the court; the cause is continued! 
for that purpose. The duties required of the auditor] 
are judicial in their nature as well as ministerial. It| 
may be that, after the taking of the testimony, the ques-] 
tion of the partnership may be presented in a different! 
light. If so, there will be nothing to prevent the! 
remodeling of the decree on final entry.” 

To the same effect in United States ex rel. Phillips et cd \ 
v. Bailey, 57 App. D. C. 287, 59 F. 2nd 881, in which the] 
court at page 288 said as follows: 

“We agree with the opinion of the trial justice that] 
the decree is not final, and therefore not appealable,] 
for it does not dispose of the issues presented by the, 
pleadings, but reserves various of them for subsequent] 
judicial examination and decision. Among these is! 
the final accounting, as prayed for in the petition, to| 
ascertain the several amounts for which the respective] 
defendants are liable. At present no execution can] 
issue against any of the defendants, for the record! 
does not disclose the amount of the liability of any] 
defendant. The court has entered a partial finding of] 
facts and conclusions to serve as a basis in ascertain-; 
ing such amounts, but no final determination of themj 
has yet been made.” 

The most recent case is Fidelity Storage Co. et al. v.j 
Jacques, 61 App. D. C. 337, 62 F. 2d 867, which follows and) 
cites with approval the earlier cases set forth above. 

While Rule 54 (b) of the Federal Rules of Civil Pro-i 
cedure allowing judgment at various stages of a case has! 
created an exception to preexisting law and practice where! 
several distinct claims or causes of actions are joined, or! 
embodied in counterclaims not arising out of the samel 
transaction, this rule has no application to the instant! 
case where there is but a single controversy which is yeti 
in its preliminary stage. 




30 


This is made very clear by the recent case of Audi Vision 
Inc., et ad. v. RCA Mfg. Co., 136 F. 2nd 621 (C. C. A. 2nd 
1943), where the court speaking through Mr. Justice Clark 
said: 


“Rule 54 (b) purports only to modify the previously 
existing law that a final judgment must finally dispose 
of all matters at issue in the case, see Collins v. Miller, 
supra , to one requiring complete disposition of a single 
transaction and all matters connected with it; in other 
respects it leaves the former law untouched. Unless, 
therefore, the circumstances stated in the rule exist, 
the judgment is not final.” 

This case is very much in point in that it involved the 
effect of a summary judgment under the new federal rules. 
Briefly stated, the court held that a summary judgment 
dismissing a complaint for breach of contract was not final 
where it left outstanding for future decision a counterclaim 
of defendant growing out of the same contract. In view 
of the pertinency of the case to the question presented by 
this motion to dismiss, it may not be amiss to set forth 
the following excerpts found on pages 623 to 625 of the 
opinion: 

“Even when the parties have not raised the issue, 
it is the duty of the court to determine whether a ‘de¬ 
cision’ is ‘final’ under Judicial Code, sec. 128, 28 
U. S. C. A., sec. 225; Collins v. Miller, 252 IT. S. 364.” 
#.*#*## 

“Interlocutory appeals in cases other than those pro¬ 
vided by statute at times seem appealing as affording 
opportunity for the quick correction of errors which 
may have occurred in the course of the proceedings be¬ 
low. And since any general rule is always subject to 
exceptions, undoubtedly there will be times when in 
the actual posture of a case a short-cut ruling may be 
helpful. But there seems no question that in the long 
run fragmentary disposal of what is essentially one 
matter is unfortunate not merely for the waste of time 
and expense caused the parties and the courts, but be¬ 
cause of the mischance of differing dispositions of 


wliat is essentially a single controlling issue. More¬ 
over, as experience under certain practices permitting 
such appeals shows, there is an unfortunate tendency 
under such a system to stress decisions on pure points 
of procedure in the hope that these may shorten <j>r 
evade a trial, hut with the unfortunate consequence of 
shifting emphasis from merits to form.” 

****** 

“ll should he clearly recognized that the orders of 
the district court of the type entered in this action be¬ 
low are in essence only pre-trial orders, as explicitly 
provided for in Rule 10 and again in the summary 
judgment rule, Rule 50 (d), when a complete summary 
judgment is not granted. But such an order is ex¬ 
pressly subject to modification ‘at the trial to pre¬ 
vent manifest injustice’. If the district court will take 
care in cases such as this to make it clear that its ordej- 
is of the pre-trial type as authorized under these rules 1 , 
the parties will then more fully recognize their rights 
and the court will have retained full power, as it should^ 
to make one complete adjudication on all aspects of the 
case when the proper time arrives.” [Italics supplied.] 

This language of Justice Clark was quoted with approval 
by Mr. Justice Edgerton in the recent case of Toomey v.j 
Toomey (decided April 16, 1945), 80 App. D. C. ..., 149 F.j 
2d 19, in which Rule 54 (b) F. R. C. P. was under considera¬ 
tion. In the course of that decision, it was held thatj 
“plainly the overruling of the motion to dismiss the origi-j 
nal complaint was not a final order.” We have already seen 
that the summary judgment here appealed from was essen-| 
tially a finding that the plaintiffs’ complaint stated a cause | 
of action and that the case should, on the admitted facts, | 
proceed to an accounting and was hence equivalent to an 
overruling, on plaintiffs’ initiative, of the motion to dis- j 
miss implicit in John Cammack’s answer. In the Toomey \ 
case, this court held that the order of the lower court grant- | 
ing the plaintiffs’ motions to dismiss compulsory counter- | 
claims and overruling defendant’s motion to dismiss the 
original complaint was in essence only a pre-trial order 
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and went on to say: "But even if the order had expressly 
purported to be a final judgment dismissing these com¬ 
pulsory counterclaims, ice think the Rules would prevent 
it from having final effect 

As has been indicated in the summary of argument, 
designation of the order of April 27, 1945, as a summary 
judgment may be technically a misnomer. It could be 
argued that the action of the trial judge in finding the 
admitted facts and in assuming jurisdiction of the case 
for a court accounting and determination of controverted 
items might more properly be referrable to section (d) of 
Rule 56, F. R. C. P. or even to Rule 16 relating to pre-trial 
procedure than to sections (a) and (c) of Rule 56. These 
are nice procedural points but, as indicated so clearly in 
the Toomey case, they do not affect the jurisdiction of this 
court on appeal. However broadly the language of the 
order of August 27, 1945, may have stated the essential 
decision of the court that plaintiffs were entitled to have 
a court accounting and that the court w T ould take jurisdic¬ 
tion of the case for that and related purposes, one final con¬ 
sideration amply demonstrates the true interlocutory char¬ 
acter of the order. Suppose that on the accounting ordered 
by the court the trustees should be found unable to account 
for certain trust funds or guilty of serious misconduct; 
there is no question but that the court, on motion of the 
guardian ad litem or the adult beneficiary or sua sponte, 
might remove the trustees and assess costs against them. 
In this event would the so-called summary judgment of 
the court of April 27, 1945, determine the final disposition 

of the case? Would it then afford anv basis whatsoever 

• 

for an appeal ? It is submitted that on the contrary it would 
be clear even to appellant that his instant appeal was 
premature. 
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Second Issue: Assuming for the Argument That Trial 
Court’s Order Overruling Appellant’s Motion to Stay 
Was a Final Order, Did the Trial Court Err in Deny¬ 
ing the Stay? I 

As lias been staled in tlie summary of the argument oh 
this issue, tlie findings of fact made by the District Cour^ 
in support of this order clearly indicate that appellant’^ 
motion to stay the proceedings during the national emergj- 
ency was denied only with reference to the particular stage 
of the proceedings then before the court. The stated basis 
for the court’s action was that appellant's ability to mak<|? 
his defense to the motion for summary judgment was not 
materially affected by his military service in that merely 
a question of law was presented by the motion as to which 
appellant’s diligent counsel could present all legal arguf 
ments or defenses as effectively as if appellant were presf 
ent. (App. 40-41) 

Unless the provisions of the Soldiers’ and Sailors’ Civil 
Relief Act of 1940 require that a stay be automatically 
granted in such a case as this without reference to the stage 
of the proceedings before the court and the absence of 
prejudice to the defendant in military service, then the 
action of Justice Letts was clearly right. The language 
of the Act in expressly providing that the court proceeding 
shall be stayed “unless, in the opinion of the court, the| 
ability of the plaintiff to prosecute the action or the defend^ 
ant to conduct his defense is not materiallv affected bv 

• i 

reason of his military service” (Act of Oct. 1 7, 1940, 54] 
Stat. 1181, c. 8SS; 50 U. S. 0. A. Appx. sec. 521) would seem 
clearly to vest a sound discretion in the trial court to de-| 
termine this fact. 

This language of the Act was considered by the Supreme! 
Court in the leading case of Boone v. Lightner, 319 U. S.j 
561. There the defendant, Daniel F. Boone, was trustee 
under a will for his minor daughter and was sued for an 
accounting. A number of depositions were taken in which! 
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Boone was represented by counsel. When the case came 
on for trial in the state court of North Carolina, the de¬ 
fendant was then an officer in the U. S. Army attached 
to the War Department in Washington, D. C. Through 
counsel he invoked the Soldiers’ and Sailors’ Relief Act 
of 1940 and demanded that the trial be continued until the 
termination of his military service or until such time as 
he could properly conduct his defense. The court, on the 
basis of the record before it, denied the defendant’s motion 
to stay, whereupon defendant’s counsel withdrew from the 
case. The trial proceeded without representation of the 
defendant to an adverse verdict and judgment was duly 
entered against him. On certiorari this judgment was af¬ 
firmed by the Supreme Court. 

While there are some differences between the factual 
bases for the action of the lower court in the Boone case 
and the facts on which Justice Letts denied the motion in 
the instant case, the controlling principle of judicial dis¬ 
cretion to grant or withhold the stay is the same. 

The Supreme Court speaking through Mr. Justice Jack- 
son indicates the proper construction and effect of the 
statute in the following language: 

“The Act cannot be construed to require continu¬ 
ance on mere showing that the defendant was in Wash¬ 
ington in the military service. Canons of statutory 
construction admonish us that we should not needlessly 
render as meaningless the language which after author¬ 
izing stays, says ‘unless, in the opinion of the court, 
the ability of plaintiff to prosecute the action or the 
defendant to conduct his defense is not materially af¬ 
fected by reason of his military service’. 

“The Act of 1940 was a substantial reenactment of 
that of 1918. The legislative historv of its antecedent 
shows that this clause was deliberately chosen and 
that judicial discretion thereby conferred on the trial 
court instead of rigid and undiscriminating suspension 
of civil proceedings was the very heart of the policy.” 
#••••• 
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“The act makes no express provision as to who must 
carry the burden of showing that a party will or ydll 
not be prejudiced, in pursuance no doubt of its policy 
of making the law flexible to meet the great variety of 
situations no legislator and no court is wise enough to 
foresee. We, too, refrain from declaring any rigid 
doctrine of burden of proof in this matter, believing 
that courts called upon to use discretion will usually 
have enough sound sense to know from what direction 
their information should be expected to come.” J 
* * * * * *• I 

l 

“We think the ultimate discretion includes a discre¬ 
tion as to whom the court may ask to come forward 
with facts needful to a fair judgment”. Boone v. Ligtit- 
ner, 319 U. S. 561, at pages 565, 568, 570. 

I 

In its opinion in this case the court emphasizes the 
importance of representation by counsel, indicating that, 
although Boone was not present or represented by counsjel 
at the trial, counsel was available to him. In the case bp- 
low, John Cammack was diligently represented by counsjel 
throughout, and there was no issue of fact before the court 
on which he could have testified. 

Moreover, the order of the court overruling appellant js 
motion was obviously without prejudice to a renewal of 
such motion at a later date whenever any issues of fapt 
might be tried as to which appellant's testimony might bp 
material. As is indicated by the findings of fact, the re¬ 
quested stay was refused only with respect to the pending 
motion for summary judgment. The trial court understood 
the preliminary character of the motion for summary judgj- 
ment and the fact that in the due course of accounting proj 
ceedings a considerable time would elapse before any hear] 
ing on the merits could be held before the court’s auditoi 
or the court on the trustees’ accounts. The lower court! 
wisely limited its consideration of the motion to stay to 
the preliminary stage of proceedings then before it. 

Clearly the appellant could request a stay at any later 
stage of the proceedings and well in advance of any hear- 


I 
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ing involving factual issues as to which he wished to testify. 
The language of the Act itself in providing for a stay “at 
any stage” of the action or proceeding apparently contem¬ 
plates that the stay may be granted with reference to the 
stage of proceedings reached and at any point thereof. 

■ If as appellees contended in their motion for judgment, 
they were entitled, as a matter of law, to have their ac¬ 
counts stated by the court, there is certainly nothing in 
the Soldiers’ and Sailors’ Civil Relief Act which requires 
the court to withhold this declaratory ruling until the de¬ 
fendant’s military service is ended where his presence 
could not possibly affect the issue. This Act does not em¬ 
power a court to stay an action against a defendant in the 
military service when defendant nowhere sets forth a 
proper legal defense. Modern Industrial Bank v. Gross- 
man (1943), 40 N. Y. S. 2nd 628, 180 Misc. 415. 

Third Issue: Assuming for the Argument That the Sum¬ 
mary Judgment of April 27,1945, Is a Final Order, Did 
the Court Err in Making the Ruling Embodied in the 
Said Judgment? 

The final and most important isue on this appeal resolves 
itself down to the question whether, on the admitted 
facts as they appeared from the pleadings and as found 
by the District Court after hearing and interrogating coun¬ 
sel at the argument on plaintiffs’ motion for summary judg¬ 
ment, plaintiff-trustees were entitled to maintain their suit 
for accounting in the equity court. 

On this issue it is the position of appellees that, except 
perhaps in a case where the costs in relation to the assets 
of the trust are prohibitive, trustees are always entitled 
to have their accounts settled by the equity court; and 
that this must necessarily be so where there is any con¬ 
troversy or question as to the right of the trustees to com¬ 
pensation or as to any other substantial item for which 
allowance is claimed. Even apart from the undoubted right 


of a trustee to settle his accounts and have his compensa¬ 
tion fixed by the court, appellees maintain that the special 
facts existing in this case as found by the court required 
the court in the interest of the minor beneficiaries as well 
as that of the trustees to take jurisdiction of the trust fbr 
accounting and related purposes. 

If, as apellees will show, the equity court is always open 
to trustees for the examination and settlement of their 
trust accounts, then the District Court was right in so rul¬ 
ing, whether its order took the form of a pre-trial ordir 
to file accounts, the overruling of a motion to dismiss, a 
finding of partial facts and partial summary judg¬ 
ment taking jurisdiction of the case for accounting 
under Rule 56 (d), or a summary judgment for part 
of the relief prayed under Rule 56 (a) and (cp. 

Whatever the name given to the court’s order if, cjn 
the admitted facts, plaintiffs were entitled to the sub¬ 
stance of the ruling made, there is no reversible error on 
this appeal. Moreover, if a court accounting was necessai^y 
and proper on the undisputed facts and in all events, then 
plaintiff-trustees were entitled on their motion to have tlje 
court pass on this preliminary question and declare th(e 
court’s jurisdiction to accept and audit their accounts iji 
advance of the auditor’s hearing on the same and before 
they went to the considerable expense of having extensivj 
accounts typed up in form for filing with the court. 

Before referring to the authorities which support th|e 
right of a trustee to have his account stated by the couri, 
it may be well to consider briefly the reasons and argument 
which appellant advances to deny that right in this case. 

Appellees will not here attempt to correct or refute a^l 
of the various erroneous statements, distortions and un¬ 
warranted conclusions contained in appellant’s argument. 
As most of these are based on unfounded statements taken 
from various pleadings of appellant in the lower court,^ 
their refutation would require appellees to go beyond thb 
record. Moreover, much of what appellant sets forth i? 
entirely irrelevant to any issue on this appeal or in th<? 
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lower court- However, certain of the more pertinent argu¬ 
mentative material of appellant will be considered and 
briefly answered as being typical of the remainder. 

First it might be well to correct the statement made 
on page 20, paragraph numbered 25 of appellant’s brief, 
that: “Plaintiffs used trust money and had this cause be¬ 
fore the court over a year ago and asked for fees and com¬ 
missions but preferred to then abandon a court determina¬ 
tion of fees and commissions rather than subject their so- 
called accounts to court supervision.” This same state¬ 
ment is repeated in different form on page 22, para¬ 
graph 31, of appellant’s brief. 

The fact is that this trust has never been before the court 
at all. The complaint below is the first court action that 
the trustees of the John E. Cammack trust have ever in¬ 
stituted. Appellant is apparently thinking of certain other 
trusts established by the codicil of Elizabeth May Cammack 
and of an action filed a number of years ago by the trus¬ 
tees of those trusts to construe certain language in the 
codicil, at the close of which action it was held that the 
matter of trustees ’ commissions w’as not within the limited 
scope of the proceedings.. 

In the second place it might be well to correct the state¬ 
ments made on page 22 of appellant’s brief that the trus¬ 
tees seek “to shield their present and future dealings by 
exempting their numerous investments and reinvestments 
from court supervision” (paragraph numbered 31) and 
that the District Court’s action in not taking supervision of 
the investment of trust funds “shields the unknown deal¬ 
ings of the trustees by a court record that can be used as a 
cover for injustice in that it relieves the trustees from all 
responsibility to the court and the beneficiaries as to in¬ 
vestments and reinvestments and places the defendants and 
the appellant at the mercy of the trustees without redress.” 
(paragraph numbered 32) Obviously in any complete court 
accounting all the investments and reinvestments of trust 
funds will be reported in detail. There will be no “un- 


known or secret dealings ’ ’ as appellant charges. Appellant 
will be at liberty to inquire into any investment transac¬ 
tions be believes improper, to object to the character of 
the securities purchased and to raise any issues of alleged 
abuse in investment powers or of self-dealing by the trus¬ 
tees, should he believe there is basis for the same. As set 
forth in the complaint (App. 6) the trustees did not re[- 
quest investment supervision by the court for the reason 
that if the court had to be petitioned for the approval oj: 
each purchase and sale of securities, legal expenses would 
be increased; and since the District Court ordinarily only 
approves investment of trust funds in securities on it? 
own limited list, i.e., which meet the requirements laid 
down by Rule 23 of Local Civil Rules of the District Court^ 
the present income to the beneficiaries would be greatly 
reduced. (App. 6, 7, 23) Moreover, the expressed wish 
and testamentary mandate of the founder of the trust woulci 
be set aside. (App. 6) For these reasons appellees wertj; 
willing to waive the added protection which would accru^ 
to them from court supervision and approval of all invest-j 
ment transactions. 

In paragraph 21 of appellant’s argument, found at pagb 
19 of his brief, appellant states what appears to be hist 
fundamental objection to the order of the lower court here| 
appealed from, as follows: 

“That the lower court in not determining the right¬ 
eousness of the various matters it found to be in disn 
pute concerning the administration of this trust, has 
left the appellant’s rights in said trust unprotected 
and subject the wrong doings of the trustees.” 

This assertion of appellant raises the question of what 
are the various matters really in dispute. Certainly the 
question of who may have been at fault in the prior dis¬ 
agreements and disputes that have taken place between! 
the trustees and the personal guardian is moot so far as 
any judicial relief involved in this action in the District 
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Court is concerned. The fact that such friction and dif¬ 
ficulties have occurred is only material in showing the 
greater need for court accounting and supervision of the 
trust. Since appellant has not, prior to the filing of this 
appeal, asked the court to remove either the trustees or the 
guardian ad litem, the only matters disputed by appellant 
\j asd of any pertinence to these proceedings will, upon 
analysis of the pleadings and appellant’s brief, be found 
to consist of four charges or contentions of appellant which 
are substantially as follows: 

1. That the trustees are paying themselves exorbi¬ 
tant. commissions. (App. 20) 

2. That co-trustee G. Clifford Howard is in the in¬ 
vestment business and may be receiving improper bene¬ 
fits from the investments and reinvestments being made 
by the trustees, or that personal business interests of 
the trustees may be in conflict with the business inter¬ 
ests of the trust estate. (App. 20) 

3. That the trustees are employing a “member of 
the trustees’ family at the expense of appellant’s trust 
funds.” (Appellant’s brief, 17) 

4. That the trustees are paying or obligating the 
trust for unnecessary legal services and using trust 
money to pay their counsel for services which appellant 
regards as unfriendly and unnecessary. (Appellant’s 
brief, 15-16; and App. 17) 

To say that the lower court in not determining the right¬ 
eousness of these various matters in dispute “has left the 
appellant’s rights in said trust unprotected and subject 
to the wrong doings of the trustees” is to misinterpret the 
entire significance and effect of the lower court’s order. 
From the very nature of the above items placed in dispute 
by John Cammack, a court accounting is necessary. All of 
these items will be considered and determined in the course 
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of a proper court accounting. Certainly if one of the trus¬ 
tees is suspected of making improper commissions or of 
self-dealing on investment transactions, the facts of the 
matter can be investigated and determined in the account¬ 
ing proceedings; and, if there is a basis, a motion can be 
filed to surcharge the trustees with such commissions. 
Likewise if the trustees have been improperly employing 
a relative at the expense of trust funds, appellant can re¬ 
quest disallowance of the credit which will appear in the 
trustees’ accounts for such payments. The matter of the 
right of the trustees to receive income commissions, and the 
reasonable amount thereof, since it is not determined in 
the trust instrument itself, can only be decided after the 
filing and auditing of their accounts, and after a considera¬ 
tion of their statement of services. In like manner, the 
question of the propriety and amount of a payment for 
legal services is properly determinable in the court account¬ 
ing. 

Since appellant emphasizes his contention that trust 
funds are being wasted in unnecessary legal services, it 
might be well to give a further answer to this reiterated 
contention. The attorney for appellees has not, as is 
stated on page 15, paragraph 2, of appellant’s brief, been 
paid anything to date from trust funds. (App. 9) In view 
of the controversy that has existed and the fact that four 
of the beneficiaries are infants, both the trustees and their 
counsel have preferred to have the proper charge for the 
legal services rendered determined and fixed by the court. ! 
(App. 9) Clearly the court is not going to authorize the 
disbursement of trust funds for unnecessary or unreason¬ 
able legal fees, or approve excessive trustees’ commissions. 
Unless we are to assume in advance that the court and the 
court’s auditor will not fairly and impartially handle the 
accounting which has been ordered by the lower court, how 
can it be said that appellant’s rights or those of his minor 
brothers have been “left unprotected and subject to the 
wrong doings of the trustees”, as asserted by appellant? 
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Indeed, it may be asked at this point by what right appel¬ 
lant assumes throughout his argument that the trustees 
are dishonest and careless of trust funds in advance of the 
accounting and when there is not a shred of evidence in i 
the record to support his irresponsible allegations. 

Since all of the objections of appellant to the conduct of 
the trustees seem to require rather than to prohibit a court 
accounting, the only further argument of appellant which 
remains to be considered is stated in paragraphs numbered 
6 and 7 of his argument at page 16 of his brief as follows: 

* ‘ That appellant is of age and that the trustees should , 
not spend his money for lawyers and litigation in 
checking an account.” 

*#•*■** 

“That any approval made by appellant in regard to 
the trust is ample protection to trustees, as the inter¬ 
est of all the beneficiaries is the same.” 

First of all, it cannot be assumed on this appeal that the 
ordinary costs of court accounting are out of proportion 
to the benefits and protection derived therefrom. The court 
can take judicial notice that a complete audit of the trustees’ 
accounts by a certified public accountant each year would 
entail a substantial cost. There is no proof herein that 
the court costs of an accounting before the court’s auditor, 
together with the judicial determination of items in dis¬ 
pute, will be unreasonable in the light of the authoritative 
character of such accounting and the opportunity given 
appellant and the minor beneficiaries through their guard¬ 
ian ad litem to be heard on any matters which might ad¬ 
versely affect their interests. It goes without saying that 
unnecessary legal fees will not be allowed bv the court as 
a charge against trust funds. 

In this connection, it might be remarked that the record 
before the court evidences that, to the large extent that 
legal services rendered by counsel for all parties to this 
cause has to date exceeded that ordinarily incident to a 



43 


court accounting, the same has resulted solely from the 
activities of appellant's own counsel and from the serie^ 
of motions, objections, etc., filed by him in the case belowj. 
Appellees submit that on the face of the record a largb 
proportion of these motions have been obviously without 
merit and have consisted chiefly of uncalled-for attacks oh 
the integrity of other counsel in the case. 

Appellant's contention that “any approval made by ap r 
pellant in regard to the trust is ample protection to trus^ 
tees as the interest of all the beneficiaries is the same” 
(Appellant's brief, 16) is, of course, incorrect in the imt- 
plied assertion that the action or approval of appellant can 
bind the interest of his four minor brothers. As a matter 
of fact, the interest of all five of the beneficiaries is not 
necessarily the same in all matters which would be involved 
in an accounting- As the record shows, appellant is in th<p 
army and is not now living at 2600 Tilden Street, N. W.j, 
Washington, D. C., wdiich the trustees maintain as a home 
for the four minor beneficiaries. On such questions as th^ 
allocation of income to appellant with a corresponding 
diminution of the part used for the maintenance of the 
home and the payment of household expenses, the interest* 
of appellant and of his four minor brothers would not be 
at all identical. Moreover, appellant makes an assumption^ 
which is entirely contrary to the facts, in his statement that) 
“any approval made by him is ample protection to th^ 
trustees” in that he has definitely indicated that he doe^ 
not and will not approve the action of the trustees in many| 
important respects. In respect to the amount of compen^ 
sation to the trustees and other important items which ar^ 
now or will hereafter be in dispute, it is very evident thatj 
the only forum which can currently resolve such disputes 
as they arise is a court of equity by way of a court account-! 
ing such as has been here ordered by the trial judge. 

Coming now to the law applicable to the question of! 
whether a trustee may apply to a court of equity as a matter! 
of right to state his account and determine his compensa-j 
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tion and other items in controversy, we find this fundamen¬ 
tal right of the trustee declared in unqualified terms in the 
Restatement of the Law of Trusts as follows: 

“The trustee is entitled to have the accounts of his 
administration of the trust examined and settled by 
the court.” Restatement, Trusts (1935) Sec- 260. 

Leading text writers in this field lay down the same 
proposition without indicating that there is any authority 
to the contrary. 

“The trustee himself has an interest in the settle¬ 
ment of his accounts so that he may be freed from 
liability and procure compensation.” 4 Bogert, Trusts 
and Trustees (1935) Sec. 969. 

“As has been stated, the trustee is under a duty 
to keep and render accounts with respect to the admin¬ 
istration of the trust. The action of the court in ap¬ 
proving his accounts may bar the beneficiaries from sub¬ 
sequently charging him with respect to matters covered 
by his accounting. The. trustee has a right, to insist that 
his account shall he examined and settled by the proper 
court. ” 2 Scott, Trusts (1939), Sec. 260. [Italics sup¬ 
plied] 

This court cited these sections of Bogert and Scott in 
the case of Smithson, substituted trustee v. Callahan, et al., 
78 App. D. C- 355, 141 F. 2nd 13. The court held in that 
case that the mere appointment of a substitute trustee and 
his choice to ask the court’s instruction in a particular mat¬ 
ter does not subject him to the requirements of Local Civil 
Rule 22 of the District Court against his will. However, 
the court went on to say at page 356: 

“We do not imply that the court might not, in its 
discretion, require appellant to file an annual account 
and report, or subject him even more broadly to its 
control. Neither do we imply that he might not seek a 
judicial accounting and settlement for his own protec¬ 
tion .” [Italics supplied] 
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Probably the best summary of the present state of the 
law on the general subject of accounting by trustees is com 
tained in the prefatory note to the Uniform Trustees’ Ac[ 
counting Act by the National Conference of Commissioner^ 
on Uniform State Laws. The Act and the prefatory not^ 
were drafted by a committee of the National Conference 
of which Professor George C. Bogert was chairman- Th4 
Uniform Trustees’ Accounting Act itself was adopted bj| 
the National Conference of Commissioners of Uniform 
State Laws at its 46th Annual Conference August 17-22| 
1936, and was approved by the American Bar Association 
at its annual meeting August 24-28, 1936. It was revised 
at the 47th Annual Conference September 20-25, 1937, and 
lias been recommended by the National Conference of Com-i 
missioners for enactment in all the states. 

The prefatory note to the Act summarizes the state of tlio) 
law then existing in the various states by dividing the forty-! 
nine jurisdictions of the country into four different classe^ 
in accordance with the practice or system of trust account^ 
ing then obtaining in each. The following pertinent exJ 
cerpts from pages 1 to 4 of the said note give the substance! 
of the committee’s findings in this matter: 

“Apparently in twelve states, neither statutes nor 
court rules require periodic accounting by trustees,! 
fix the form or contents of accounts, or expressly con-! 
fer jurisdiction on any court to demand or receive ac¬ 
counts. The beneficiary gets the information which 
he is energetic and shrewd enough to exact from the 
trustee or which the trustee thinks expedient or neces¬ 
sary to give him.” 

“In a second group of nine American states, the 
statutes merely provide that a voluntary or compulsory! 
account of a trustee may be had in a named court! 
(either the probate court or a court of general equity 
jurisdiction), without making it mandatory on the| 
trustee to account at any particular time or to present 
any particular facts in the account. These statutes! 
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simply confer accounting jurisdiction on certain courts 
and do not differentiate this group of states materially 
from the first group described above , where it is as¬ 
sumed that the court of general equity jurisdiction will 
take the account.” 

**••#• 

“A third list consists of twenty-three states which 
have acts obligating trustees to account periodically, 
in seventeen states annually, in two states biennially, 
in one state triennially, and in the three others at the 
end of the trust or other fixed time. These statutes 
do not settle in great detail the contents of the accounts 
but leave that matter to the discretion of the trustee 
or the court. These states do not think it essential 
to set forth certain fundamentals of accounts which 
are necessary to the beneficiary’s protection.” 

“A fourth class of jurisdiction, consisting of some of 
the older, more populous, and wealthier states, not 
only require by statute that trustees account annually, 
biennially, or triennially, but also, either by statute 
or court rules, set forth in considerable detail the 
schedules and items which such accounts must contain 
and the procedure in court with reference to examina¬ 
tion and approval and disapproval.” 1 

* * # « * C 

“The American situation is that, in about two-fifths 
of the jurisdictions, testamentary and living trust ac¬ 
counts are delivered to the beneficiary or presented to 

a court onlv when the trustee voluntarilv accounts or 
•> 

is forced by the beneficiary to do so; whereas , in the 
remaining three-fifths of the states, periodic a-ccounts 
are required by statute or rule to be delivered and 
filed by testamentary trustees , but not generally by 
non-testamentary trustees ” [Italics supplied through¬ 
out.] 

'The committee was probably misled by Rule 22 of the Local Civil 
Rules of the District Court of the United States for the District of 
Columbia into the error of listing the District of Columbia in this last 
class of jurisdictions, whereas Rule 22, as held in Smithson vs. Callahan, 
78 App. D. C. 355, only applies to fiduciaries administering estates under 
the supervision of the court. 
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It is significant to note that the Uniform Trustees’ Ac- | 
counting Act has, since its adoption by the National Confer- j 
ence of Commissioners on Uniform State Laws, been sub- j 
stantially enacted in four states up to the present time. 2 

It is also pertinent to notice that this model Trustees’ j 
Accounting Act requires the filing of complete and detailed 
accounts in court each year by testamentary trustees and j 
a court hearing every three years for consideration and ap- j 
proval of all such intermediate accounts with judicial j 
approval of trustees’ commissions and legal fees. (Uni- j 
form Trustees’ Accounting Act, Secs. 3 and 6) 

Since the appellant has cited no law whatsoever con¬ 
troverting the right of trustees to make a voluntary ac¬ 
counting and to obtain judicial determination of their right 
to compensation and other items in controversy, it seems 
unnecessary to consider more exhaustively this aspect of 
the case from the standpoint of authority. Suffice it to 
say that the trustees are here seeking to do voluntarily 
what they would be required to do by statute or rule of 
court in the majority of states in the country. Granting, 
as we must, that the equity court is always open to trus¬ 
tees for the settlement of their accounts, then if there were ! 
ever a case in which the court’s jurisdiction was surely and 
necessarily invoked, it is the present case, where the ad- j 
mitted facts are: that individual trustees are administrating I 
without bond a trust estate dose to a half million dollars, 
lour of the five beneficiaries are infants, their close relatives, 
purporting to speak in their behalf, have strongly criticized 
the administration of the trust by the trustees and have 
charged them with various acts of misconduct, including with- j 

’Washington adopted the Act in June 11, 1941. (Laws 1941, Chap. 
229) 

Nevada adopted the Act in June 1, 1941. (Laws 1941, Chap. 135) 

Kansas incorporated most of the provisions of the Act in its Probate 
Code of 1939, (Laws 1939, Chap. 1803); General statutes 1939, Supple¬ 
ment 59-301; 59-1601 to 59-1611; 59-1702; 59-1711; 59-2253 to 59,2256; j 
59-2602. 

Indiana repealed Laws 1937, Chap. 166 by Laws 1945, Chap. 157, 
Sec. 11, approved March 5, 1945 * * * 
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holding information from the minor beneficiaries, and the 
adult beneficiary in his answer to the complaint, while op¬ 
posing a court accounting, nevertheless, goes on to charge 
that the trustees are paying themselves exorbitant com¬ 
missions and implies that one of the trustees is receiving 
personal profits on the investment and reinvestment of 
trust funds. The determination of these charges, as well 
as the fixing of the fair compensation due the trustees, 
can only be had pursuant to a court accounting- There is 
no forum in which the trustees can state their accounts or 
settle these differences except that of a court of equity. 
It is submitted that the court below in making its findings 
of fact and in entering the judgment of April 27, 1945, 
that the John E. Cammack trust be administered under the 
jurisdiction of the court for purposes of annual account¬ 
ing, determination of trustees’ commissions and related 
matters, made the only ruling possible on the uncontro¬ 
verted facts of this case and that its said judgment should 
be sustained. 


Respectfully submitted. 

Daniel W. O’Donoohue, Jk., 
Attorney for Appellees, G. Clifford 
Howard and Paul May, Trustees 
under Will of John E. Cammack. 
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JOHN CAMMACK, Appellant, 
v. 

G. CLIFFORD HOWARD and PAUL MAY, Trustees 
under the Will of John E. Cammack, deceased, 
Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF OF APPELLANT. 


SUMMARY OF ARGUMENT. 

The guardian ad litem, Mr. Hill, used his representation 
of infant defendants against the infants’ brother, the only 
defendant of age, to support the plaintiffs, and limited the 
issue so that there would not be a scintilla of evidence 
against him, depriving the beneficiaries of a full trial or 
even a pre-trial. 
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Mr. Hill should not have concealed that he was a member 
of the draft board when the pleading referred to those i 
issues. 

Mr. Hill has given the infants bad advice that can only 
lead them into trouble by advising the infants that they 
could call the trustees damn fools if they wanted to, and has i 
limited the issue to accounts so that his disqualification 
cannot be in issue. 

Trustees should first make their dealings known to the 
beneficiaries before trying to get a court record against the 
beneficiaries and if the trustees would be open and honest 
and deal with the beneficiaries as friends there would be no 
necessity of subjecting their accounts to litigation. 

The appellees have been unable to meet from the record 
the 34 points of error by the lower court which now stand i 
admitted against them and take it upon themselves to con¬ 
strue a few of the 34 points as they understand them to be. 

It was not until after Mr. 0 ’Donoghue was asked why he 
should encumber trust funds by his efforts to keep the 
trustees’ dealings unknown to the infant beneficiaries, did 
he seek to exclude the investments and reinvestments of the 
trustees from court supervision and with the help of Mr. i 
Hill’s admissions who "was not familiar with the accounts, 
secured a summary judgment without even the court know¬ 
ing where the assets vrere. i 

The appellees having no defense have been forced to re- ; 
sort to technicalities in their efforts to prevent this cause 
from being heard on its merits. 

The trustees are charged with misstatements of facts in 
regard to their administration of this trust, with full 
knowledge of their falsehood. 

That since the beginning of this cause the trustees have 
been unable to explain, and do not want to explain. 

That an accounting before the auditor does not include 
all the unsettled issues in the pleadings that are necessary 
to establish the honesty of the trustees. 


The issue as to the honesty of the trustees should not lj)e 
limited to the figures in their prepared accounts against 
the beneficiaries whom they have paid a lawyer to kecsp 
uninformed. 

That even if the prepared accounts are approved, th^,t 
will not show that the trustees are honest men. 

That when the trustees are relieved of proving the tru|h 
of their own statements in their pleadings, and their dis¬ 
honesty stands uncontradicted on the record, it is to intereist 
of infants and the appellant, that the qualifications of these 
men be known to the court before accepting their so-called 
accounts for audit. 

That Summary Judgment should not have been rendere^, 
when the court’s own Finding of Facts showed facts in dis¬ 
pute that required a trial if the honesty of the trustees is 
to be determined. 

i 

That the lower court could not take jurisdiction by a 
Summary Judgment, when its own Finding of Facts did 
not show trust funds within the jurisdiction of the court. 

The trustees were charged with making false statements 
in their complaint with full knowledge of its falsehood. 
When the lower court relieved the trustees of the responsi¬ 
bility to substantiate their own said alleged false state¬ 
ments, it left the beneficiaries unprotected and subject to 
wrong doings of the trustees, without an opportunity jto 
show that said allegations of the trustees are false and thkt 
they did not come in court with clean hands. 


ARGUMENT. 

The guardian ad litem, Mr. Francis W. Hill, Jr., who wis 
appointed by the lower court to represent the infant dje- 
fendants, has used the four infant defendants against the^r 
wills to oppose their own brother the only defendant of a^e 
and support the views of the plaintiffs, thereby limiting tljie 
issues necessary to determine the truthfulness of tljie 
trustees’ allegations and deprived the appellant of his de¬ 
mand for a jury trial. 
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Mr. Hill has lined the four infant defendants up in sup¬ 
port of the plaintiffs as appellees, they will therefore be 
referred to as Hill’s appellees to distinguish them from the 
plaintiffs, who will hereafter be designated as O’Donoghue’s 
appellees. 

Hill’s appellees state in their Brief, page 2, “The trustees 
received assets valued at over $490,000, which they hold in 
trust for the benefit of the five defendants.” They later 
show on page 9, that they have no knowledge of the truth 
of that statement that trustees “hold in trust” that amount, 
because they here state, “this is about the amount the 
trustees received; it is the approximate amount for which 
they must account; if they do not have it, then indeed the 
court should take jurisdiction.” This certainly contra¬ 
dicts the statement that they have it, nor did they in con¬ 
nection therewith inform this court that the funds were 
received over five years ago and that the trustees employed 
a lawyer to keep carbon copies of their trust data from 
reaching the hands of the minor beneficiaries. 

Hill’s appellees’ statement on page 3, that “Appellant 
admits the trustees received assets valued at over $490,000 ’ ’ 
is a misrepresentation of Joint App. 15, which shows a 
lack of knowledge and confusion due to trustees keeping 
appellant uninformed and not in a position to make an ad¬ 
mission as to what the trustees received over five years ago. 

Hill’s appellees’ statement on page 3, is also a misrepre¬ 
sentation of (Joint App. 16): “That one of the trustees’ 
statements is “a deliberate lie”. Joint App. 16, reveals 
that a charge was made not against one, but both of the 
trustees and that Mr. Hill should not have been the first to 
disregard that issue and deprive infants of the full evi¬ 
dence and a complete trial, and that he did not protect his 
infants in giving them every opportunity to determine 
’whether the trustees are honest. 

The lower court should have granted appellant’s motion 
to stay legal proceeding while he was in the military services 
of the United States, and not place appellant in a position 
for the guardian ad litem to take advantage of appellant’s 
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absence by saying: 1 ‘The criticisms by the counsel for ap¬ 
pellant of the guardian ad litem are immaterial to the issues 
involved, are not based upon any allegation made by ap¬ 
pellant or by any party to this proceeding, but are based 
solely upon gratuitous statements of counsel contained in 
speaking motions filed by him.” Hill’s appellees’ brief 
page 7. 

If the remarks of the appellant’s counsel were immaterial, 
was it not indeed necessary for appellant to be present? 

How did the guardian ad litem expect appellant to make 
allegations when said guardian wanted the case to proceed 
behind the appellant’s back, and when said guardian had 
all the other defendants under his control and used his 
representation of them against their wills and to support 
the plaintiffs ? 

There is no criticism but statements of facts from the| 
record that strike at the very qualifications of the guardian 
ad litem. He has been unable to explain these facts on the 
record and does not want a full trial that would involve him, 
so he seeks to protect himself by using technicalities in his 
efforts to have this appeal dismissed. 

Hill’s appellees, state in their brief, page 7, “There is 
not one scintilla of evidence that the court or the parties 
ever made inquiry as to whether the guardian ad litem was 
a member of a draft board * * *” When Mr. Hill has 

limited the issue and deprived the beneficiaries of a full 
trial and even denied them the benefit of a preliminary 
hearing or pre-trial, has Mr. Hill not nicely protected him¬ 
self so that there would not be a scintilla of evidence against 
him? 

A conscientious guardian ad litem would want to be quali-| 
fied to protect the interests of infants and disclose his con¬ 
nections, especially when the pleadings in this cause refer 
to draft matter, he should not quietly pose as an impartial 
guardian ad litem when he was a member of a draft board. 

A conscientious guardian ad litem should not want to be 
caught and be so guilty that he has no defense and can only 
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say, there is not one scintilla of evidence that he was a 
member of a draft board, when he himself kept that evidence 
from the court. 

Hill’s appellees brief, page 8, states: “* * * no ques¬ 
tion concerning the draft status of any of the beneficiaries 
has ever come before said Local Board No. 3, or before the 
guardian ad litem.” The question must have come before 
Mr. Hill for him to have opposed his infant’s position and 
said, that is not the Catholic view, and even concealed from 
appellant’s attorneys that he was at that time a member 
of a draft board. These facts are undenied on the record. 

Hill’s appellees’ brief, page 10, states: “It will be re¬ 
membered that said attorney for appellant is the uncle of 
the defendants and did have himself appointed administra¬ 
tor of their mother’s estate, and the guardian of the estate 
of John Cammack. It can only be surmised what his real 
purpose is in this case. ’ ’ Mr. Hill, here makes a malicious 
statement without any justifiable facts, to give comfort to 
his guilty mind having no worthy defense and based only 
on his own opinion of ill will. His remark is unsupported 
by the record and he could have only made it to mislead 
and prejudice this Court against the appellant. If Mr. Hill 
is sincere why did he deprive the infants of a full trial so 
that these matters would not be decided. These matters 
were in issue and does not the interest of his infants re¬ 
quire the truth to be known? 

No court should permit a guardian ad litem to tell infants 
that they could call trustees damn fools if they wanted to. 
That advice of Mr. Hill’s could only lead the infants into 
trouble. Mr. Hill has been charged with his remark many 
times in the lower court but he only stands silent having 
no defense to his said remark as shown by the record. Mr. 
Hill’s remark will not be relevant to issues limited to 
auditing an account, and the summary judgment has pro¬ 
tected Mr. Hill in his bad advice to infants. 

O’Donoghue’s appellees’ brief, page 2, that appellant’s 
statement of the case: is more inflammatory than relevant, 
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and more critical than illuminating” is certainly not anj 
answer, nor have appellees anything in the record to offerj 
that can attack the truth of those statements which now 
stand admitted against the appellees and is more than suffi¬ 
cient to show that they have not come into court with clean 
hands. 

O’Donoghue’s appellees’ brief, page 11, assumes a posi-j 
tion of not understanding the situation, wherein they state :j 
“While this answer of John Cammack to the motion takes! 
the position that the infants are entitled to wait until they 
become of age to have the trustees establish the accuracy 
of their accounts and to give a satisfactory explanation of 
their dealings” does not limit the infants from taking 
action through next friend against the trustees at any time.j 
However, it is first necessary that the infants be able to 
defend their rights and have an opportunity to know the 
past secret dealings of the trustees in handling trust money 
for over five years and be familiar with the numerous in-j 
vestments and reinvestments that the trustees have made 
with trust funds. 

If the trustees would be open and honest and give the 
minor beneficiaries carbon copies of their trust data and 
deal with them as friends, there would be no necessity to 
subject their accounts to litigation, court costs, and the 
charges of a high priced lawyer and a guardian ad litem for 
fifteen years to come. 

O’Donoghue’s appellees’ interpretation on page 12 of 
their brief is also erroneous, as to “Motion that Prepara¬ 
tion of Trustees ’ Data be Public. ’ ’ This motion did not as 
stated by appellees seek or require the trustees to produce 
their original books of account in court, but only requested 
that the beneficiaries see if the trustees had in their posses¬ 
sion original books of account and that the trustees always 
be ready to exhibit same to the beneficiaries as required by 
law, which therefore should not have been overruled. 

The errors of the lower court stated in appellant’s brief 
are necessary to give this Court a complete understanding 
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of the injurious rulings against the rights of the appellant 
made in his absence while he was on foreign soil in the 
military services of his Country. 

0’Donoghue’s appellees as shown in their brief, page 17, 
have never been able to meet and have nothing in the record 
that can in any way alter the truth of the 34 errors of the 
lower court. Notwithstanding these facts stand on the 
record unanswered by the appellees and therefore admitted 
against them, they cleverly seek as admitted by them, to 
reduce the 34 points to only 3 points, as follows: “ appellees 
substitute in place of the said 34 points the following 
counterstatement of the real issue on appeal as appellees 
understand them to be.” And they have no defense except 
technicalities which they hope to use to protect themselves 
from a full trial of this cause on its merits. 

0 ’Donoghue’s appellees have handled trust funds for over 
five years and there can be no urgent reason why the said 
appellees, the trustees, should not first thoroughly acquaint 
the beneficiaries with what they have done and are doing 
before seeking a quick change from their present system. 

The Summary Judgment did bind appellant’s rights in 
giving the trustees the opportunity to prepare an account 
against appellant while they have appellant at a disad¬ 
vantage and unable to properly defend hjs rights. 

The record shows that it was not until*after Mr. O’Dono- 
ghue, was asked why the trust should be encumbered by his 
constant services during the past years, for his efforts to 
keep the trustees’ dealings unknown to the infant bene¬ 
ficiaries, did he seek to exclude the investments and rein¬ 
vestments of the trustees from court supervision and shield 
the trustees by limiting the issues to so-called accounts pre¬ 
pared without the knowledge of the beneficiaries as to the 
assets, and secured a Summary Judgment without even the 
Court knowing where the assets were. 

This has affected the appellant’s riglits'in subjecting his 
trust estate to Court costs and litigation, which secures the 
future services of Mr. 0’Donoghue and perpetuates Mr. 
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O’Donoghue’s charges against appellant’s trust fund with¬ 
out question. 

Mr. O’Donoghue, further says in reference to the Sum¬ 
mary Judgment “In substance and in effect this order ofj 
the court amounts to no more than the overruling of the 
request or motion to dismiss the complaint contained in! 
John Cammack’s answer.” The record conclusively shows 
this statement of Mr. O’Donoghue’s to be a misstatement of! 
the facts in the record. How could the Summary Judg¬ 
ment amount to overruling of the issues contained in John 
Cammack’s Answer requesting the dismissal of the Com-! 
plaint, when those issues have never been passed upon by 
the lower court. 

When Mr. O’Donoghue tried to take some of the allega¬ 
tions in John Cammack’s Answer out of their proper 
setting in his effort to use same as a ground for granting 
him a Summary Judgment, how can he say, said Judgment, 
overruled the allegations upon which he based it, that he 
used from John Cammack’s Answer? 

The wording of the Summary Judgment was not directed 
to include the issue, that the trustees have come into Court 
with unclean hands, and therefore has not overruled said 
issue in John Cammack’s Answer as to why this cause was 
not dismissed. 

Mr. O’Donoghue’s statement is untrue, that the Sum¬ 
mary Judgment amounted to no more than the overruling 
of the request in John Cammack’s Answer, to dismiss the 
plaintiffs ’ Complaint in the lower court. That could not be 
true, because, if it only amounted to overruling the request 
in John Cammack’s Answer to dismiss the Complaint, this 
would certainly leave the Complaint unaffected and it would 
still have to be established by proof. 

But the Judgment relieved the plaintiffs of proving their 
allegations or facts in dispute and gave them all that they 
had asked for without qualification or limitation, and is a 
complete and final Judgment against the appellant unless 
set aside by the Court of Appeals. 



10 


The Judgment included every present issue in plaintiffs ’ 
Motion that was definite enough to be an issue, and decided 
said issue by a complete and final Judgment, that not only 
adjudicated the issue that was within said Motion but fully 
disposed of said Motion. 

No further issue that did not then exist, could have been 
included in that Judgment, and therefore cannot change its 
final nature. 

There are no other issues except independent matters that 
involve their own issues and must be brought up in new 
motions as the plaintiffs’ are now doing in the lower court, 
which conclusively establishes the fact that their former 
motion and Summary Judgment was complete and final in 
every detail. 

The appellant is a party aggrieved by a final Judgment, 
depriving him of his right to deal with the trustees per¬ 
sonally, denying him the right of a trial on the evidence, 
limiting the issues to accounts, and exempting the invest¬ 
ment and reinvestment of his trust funds from Court super¬ 
vision, and taking jurisdiction when the Court’s own Find¬ 
ing of Facts did not find the trust funds to be within the 
jurisdiction of the Court. 

The appellant’s trust funds are also affected by being 
subjected to constant court charges until the year of 1960. 
Mr. O’Donoghue says: “True, there may be some court 
costs incident thereto, but this is so in every case;” How¬ 
ever, Mr. 0 ’Donoghue has not given this Court the full facts, 
that this gives him employment from appellant’s trust 
funds for fifteen years. That Mr. 0 ’Donoghue for the few 
years leading up to December 31, 1944, is making a claim 
for $3,000.00 including his services for keeping carbon 
copies of the trustees’ so-called accounts from the hands 
of the appellant’s brothers. 

Mr. O ’Donoghue has not yet put in his bill for this year, 
but a man who can charge like that, will certainly affect 
appellant’s trust funds in fifteen years. 
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3 Moore, Federal Practice (1938) page 3391 cited by Mr. 
O’Donoghue, is not applicable, because the facts there in¬ 
volved the settlement of their accounts which was a present 
existing condition and a part of the issue. 

No account is set forth in the case now before the Court, 
but only the right to file annual accounts and the Summary j 
Judgment decreed that in full and was final as to that issue j 
before the Court, nor would it have been possible to include j 
accounts that do not exist and have no issues to be decided. 
Such matters will have to be formed as the years develop 
them. No one can tell what they will be and therefore were 
not in issue before the Court. 

Mr. 0 ’Donoghue confuses the situation in saying on page 
25 of his brief : 1 ‘ Since the Federal Rules were promulgated 
for the district courts, it was not technically proper to 
provide in Rule 82 that the rules should not extend or limit 
the appellate jurisdiction of the circuit courts of appeals 
or the Supreme Court. But it must be apparent that the 
same policy which prompted Rule 82 demands that ap¬ 
pellate jurisdiction as established by acts of Congress be 
not affected. ’ ’ 

However, Mr. O’Donoghue failed to give the later Rule 
86, which throws more light on the situation as follows: 
“These rules will take effect on the day which is three 
months subsequent to the adjournment of the second regu¬ 
lar session of the 75th Congress, but if that day is prior to 
September 1, 1938, then these rules will take effect on 
September 1, 1938. They govern all proceedings in actions 
brought after they take effect and also all further proceed¬ 
ings in actions then pending.” 

Rose’s Federal Jurisdiction and Procedure 4th edition 
1931, cited by Mr. O’Donoghue, was published before the 
new rules and can have no reference to them. 

But even then “A decree or order is final and therefore, 
appealable, if it requires something to be done which takes 
aught of substantive value from one of the parties, and if 
that which is commanded, cannot be undone by any subse- 
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qnent reversal.” It takes from appellant the personal 
liability of the trustees to him, without bond or any other 
source of reimbursement. It subjects appellant’s trust 
funds to constant and continuous court cost and all expenses 
in connection therewith, even makes appellant pay the 
charges of a lawyer for fighting appellant, and the decree 
is so final that not even the appellant’s motion for a New 
Trial, could reverse it. 

Sanborn, J. in Morgan v. Thompson, is also an old de¬ 
cision and could have no reference to the present rules. But 
even that does not affect the facts in this case. 

The issue before the lower court, changing the status of 
the appellant’s business relation with the trustees was com¬ 
pletely adjudicated and was so final that there was nothing 
left for appellant to do, but to comply with it, or appeal 
from it. 

The case of Keystone Manganese and Iron Co. v. Martin, 
is not in line with this case. That is, in the nature of a 
trespass and damages therefor. The damages are a result 
of the trespass and a part thereof. 

The trespass caused the damages and the damages de¬ 
pend upon the trespass. Both are a part of the act and 
necessary to explain the extent of the trespass. Both were 
therefore present, existing conditions before the court for 
determination. Even the plaintiff’s Bill, prays for both, and 
injunction, and an account. It did not ask for an injunction 
and the right to file an account. A prayer for an account, 
and a prayer for the right to file an account are two dif¬ 
ferent and distinct things. Nor, did it ask for the right to 
file annual accounts as to issues that did not then exist and 
therefore could not have been included in the issue before 
the court. The case cited by Mr. O’Donoghue was also 
decided fifty-five years ago. 

The Palmyra, 10 Wheaton 502, was decided in 1825, Mc- 
Gourkey v. Toledo & 0. C. R. Co., reported December 19, 
1892, Craighead v. Wilson, 59 U. S. December Term 1855, 
Beebe v. Russell, 60 U. S. December Term 1856, are all old 
decisions and also not in line with the present case. 
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King v. Harrington, 35 Appeals, D. C. Ill, decided April 
5,1910. The Order of reference directs the auditor to take 
evidence as to the affairs of the partnership and to report 
the same to the court, and that the cause is continued for 
that purpose. 

The affairs of the partnership characterize and explain 
the partnership and cannot be separated if the issue before 
the court is to be understood. It is to be noted that these 
facts had been found by the court to exist, and that it did not 
include matters that were not in existence and could not be 
a part of the issue before the court, nor was the case con¬ 
tinued for fifteen years and beyond the probable life of the 
Judge who must make the decree. 

United States ex rel. Phillips et al. v. Bailey, 57 Appeals 
D. C. decided November 7, 1927. When a final account is 
prayed for it is not only a part of the issue but the most 
important part of the issue. In our case no final account 
was prayed for, only the right to file accounts, annual ac¬ 
counts which is inconsistent with a request for a final 
account. 

Fidelity Storage Co., et al v. Jacques, 61 Appeals D. C., 
decided December 12, 1932, is not in line with the present 
case. If a final account had been asked for, there would 
be but a single controversy, but no account was set forth 
by the plaintiffs, only a request to file annual accounts. 
This was decreed in full. 

In the filing of annual accounts, each account will raise 
its own and new issues, not heretofore before the court, and 
each will have separate and distinct issues, and each must 
be a separate and complete account within itself. 

It is clear that the issue before the lower court was not 
to ascertain how much the trustees would have in fifteen i 
years to come, because that could not be done. It was to 
create a status under which the trustees would file annual 
accounts, and that issue "was fully and finally disposed of 
by the Summary Judgment. 
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Audi Vision Inc., et al. v. R. C. A. Manufacturing Co., 136 
Federal 2nd reported 1943, citing Collins v. Miller, decided 
March 29, 1920, held that the previous existing law, that a 
final judgment must finally dispose of all matters at issue 
in this case, was modified, to one requiring complete dis¬ 
position of a single transaction. That taking jurisdiction 
of the trust was a single transaction and was completely 
disposed of by the Summary Judgment. i 

Where the point involved is a Complaint for breach of 
contract and a counter-claim of the defendant growing out 
of the same contract, both would have to be considered 
before a just or final judgment could be rendered. These 
are not the facts in the case before this Court. 

In the case of Toomey v. Toomey, 80 Appeals D. C., de- , 
cided April 16, 1945, it is clear that an order overruling a 
motion to dismiss the original complaint, is not a final order, i 
because it leaves the Complaint standing unaffected as filed, 
and has not disposed of the issue in said complaint. How¬ 
ever, in the case before the court, the facts are just the op¬ 
posite, because the complaint was affected, as the issue 
within it, as to whether the court should take over the trust, 
was not only granted, but fully and finally disposed of, by 
the Summary Judgment. 

Mr. O’Donoghue, Jr., has not been fair enough with this 
Court, to give the grounds upon which he obtained the 
Summary Judgment, which are as follow’s: A Motion for 
Summary Judgment by plaintiffs is proper at this time. i 
Rule 56 (a) and (c) of Federal Rules of Civil Procedure.” 

Mr. 0 ’Donoghue has not only kept the truth of those facts 
from this Court, but is trying to make this Court believe 
the opposite, as appears in his Brief, page 32, wdierein he 
says: “It could be argued that the action of the trial judge 
in finding the admitted facts and in assuming jurisdiction 
of the case for a court accounting and determination of con- , 
troverted items might more properly be referrable to sec¬ 
tion (d) of Rule 56, Federal Rules of Civil Procedure, or 
even to Rule 16 relating to pre-trial procedure than to sec¬ 
tions (a) and (c) of Rule 56.” 
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Why is Mr. O’Donoghue trying to make it appear that it 
applies to a pre-trial rule, when the court never gave us a 
pre-trial ? 

When Mr. O’Donoghue knows the sections of the Rule 
that he obtained his Judgment on, why does he try to ma ke 
this Court believe it was some other Rule, or section (d) j? 

Is it right for Mr. O’Donoghue, to keep the truth from 
this Court and take advantage of that situation by leading 
this Court to believe it was section (d), when he never 
used section (d), and why should Mr. O’Donoghue want t^> 
mislead this Court to believe it was not sections (a) and 
(c) when sections (a) and (c) were the very sections he 
used to obtain his Judgment on ? 

Mr. O’Donoghue cannot deny this, because it is a mattelr 
of court record, contained within his Points and Authorities 
in support of his motion upon which he secured the Sumh 
mary Judgment. 

Mr. O’Donoghue’s concluding argument is: “Suppose 
that on the accounting ordered by the court the trustees 
should be found unable to account for certain trust funds 
or guilty of serious misconduct; there is no question buS 
that the court, on motion of the guardian ad litem or the 
adult beneficiary or sua sponte, might remove the trustees 
and assess costs against them.” 

In that event, as suggested by Mr. 0 ’Donoghue, it would 
be the duty of the court to remove the dishonest trustees^ 
but that would not affect the jurisdiction of the court ove? 
the trust, because once a court of Equity takes jurisdiction 
it will proceed to a complete and full settlement, and would 
therefore have to appoint the others as directed in the Wil} 
to be trustees, or select trustees who are fit to serve. Thd 
Summary Judgment of April 27, 1945, will stand, and ii 
therefore final, unless reversed by the Court of Appeals. 

The trustees are charged with misstatements of facts iijt 
regard to their administration of this trust, with full knowl| 
edge of their falsehood. 

That since the beginning of this cause the trustees have 
been unable to explain, and do not want to explain. 
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That an accounting before the auditor does not include 
all the unsettled issues in the pleadings that are necessary 
to establish the honesty of the trustees. 

The honesty of the trustees is an important issue, and 
should not have been confined to adding up prepared ac¬ 
counts against the beneficiaries who are not properly in¬ 
formed to defend their rights, because the trustees employed 
a lawyer to keep carbon copies of trust data unknown to the 
minor beneficiaries. 

That even if the prepared accounts are approved, that 
will not show that the trustees are honest men. 

That when the trustees are relieved of proving the truth 
of their own statements in their pleadings, and their dis¬ 
honesty stands uncontradicted on the record, it is to interest 
of infants and the appellant that the qualifications of these 
men be known to the court before accepting their so-called 
accounts for audit. 

That Summary Judgment should not have been rendered, 
when the court’s own Finding of Facts showed facts in 
dispute that required a trial if the honesty of the trustees 
is to be determined. 

That the lower court could not take jurisdiction by a 
Summary Judgment, when its own Finding of Facts did not 
show trust funds within the jurisdiction of the court. 

That the trustees, should be open, honest and glad, to 
meet all issues involved, in their five years of private 
handling of trust funds, but have no answers, do not even 
want to prove their own statements, and seek technicalities 
to conceal them from a full and complete trial on the 
merits. 

O’Donoghue’s appellees’ statement on page 38 of their 
brief appears correct, that it was not the John E. Cammack 
but the Elizabeth May Cammack trusts, that at the close of 
the action the trustees asked for commission, but were 
informed by the court that they would have to submit their 
trust accounts for audit, and rather than submit their data 
they have preferred to go all these years without having 
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a commission determined by the court It is to be noted in 
their pleadings that they refer to that cause as the com¬ 
panion cause. 

O’Donoghue’s appellees were given broad discretion 
under the Will, but the beneficiaries could still protect their 
rights from a breach of that discretion; never, before the 
summary judgment, were the trustees so protected by a 
final and permanent court judgment, exempting the trustee^’ 
investments and reinvestments of trust funds from court 
supervision. 

The trustees were charged with making false statements 
in their complaint with full knowledge of its falsehood. 
When the lower court relieved the trustees of the responsi¬ 
bility to substantiate their own said alleged false statements, 
it left the beneficiaries unprotected and subject to wrong 
doings of the trustees, without an opportunity to show that 
said allegations of the trustees are false and that they dii 
not come in court with clean hands. 

The brief of O’Donoghue’s appellees on page 42, states: 
“Indeed, it may be asked at this point by what right ap^ 
pellant assumes throughout his argument that the trustees 
are dishonest and careless of trust funds in advance of the 
accounting and when there is not a thread of evidence * # V’j 
The appellant’s Answer in the lower court charged the! 
trustees with lying and since the beginning of this cause, 
O’Donoghue’s appellees have been unable to show wherein 
they have not misstated facts with full knowledge of their 
falsehood. They were afraid to go to trial on the allega¬ 
tions in their own Complaint and kept the truth from being 
known by limiting the issue to items of a so-called account 
which they prepared for their own protection and without 
the knowledge of the minor beneficiaries and even em¬ 
ployed an attorney to keep their trust data unknown to the 
said beneficiaries. ■ 

Appellant’s Motion to Stay Legal Proceedings During j 
the National Emergency was overruled before the court had 
ruled on the summary judgment, and without even a pre- 
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trial hearing. The appellant was on foreign soil and his 
attorneys were deprived of confidential conferences with 
him necessary as this case developed to protect his interest 
Appellant was thereby deprived by his own trustees, 
O’Donoghue’s appellees, of being a party to the case they 
call the companion cause which involves the largest of ap¬ 
pellant’s trust funds. O’Donogliue’s appellees had all the 
pleadings filed in behalf of John Cammack the appellant, 
stricken from the record in the other case, saying it was 
necessary for appellant to make a decision as to three 
possible things he could do before he could be heard in that 
cause, and the appellant was not present to make that de¬ 
cision, nor had his attorneys authority to make him a party 
to another cause. To show conclusively how appellant’s 
absence weakened his cause we will again quote what is even 
admitted by the opposite side, as to what Hill’s appellees 
had to say about it: “The criticisms by the counsel for ap¬ 
pellant of the guardian ad litem are immaterial to the issues 
involved, are not based upon any allegation made by ap¬ 
pellant or by any party to this proceeding, but are based 
solely upon gratuitous statements of counsel contained in 
speaking motions filed by him. Now, if the statements of 
appellant’s counsel were insufficient, was it not indeed 
necessary that appellant be present? The absence of the 
appellant delayed his appeal which the appellees are now 
endeavoring to dismiss and deprive the appellant of a day 
in court and the protection of the full evidence. Does it 
behoove the appellees to say, there is not a thread of 
evidence ? 

In reference as to whether the lower court should have 
considered O’Donoghue’s appellees’ so-called accounts, that 
would be a proper matter for the court to have considered, 
after knowing the facts in the case. 

Hill’s appellees in their Answer filed in the lower court, 
requested proof of assets and location thereof. The lower 
court had no authority to take jurisdiction unless the trust 
was within the jurisdiction of the court. The court took 
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jurisdiction without knowing where the assets were. That 
the lower court had no right to take jurisdiction when itsj 
own Finding of Facts shows no trust funds within the jurisj 
diction of the court. 

The Supreme Court of the United States pursuant to 
provision of the Act of June 19,1934, Chapter 651, 48 Stat. 
1064, prescribed, by general rules, the forms of process, 
writs, pleadings, motions, judgments, and the practice and 
procedure in civil actions at law and in equity, for the dis¬ 
trict courts of the United States and for the courts of th^ 
District of Columbia. Congress provided in Section 1 of 
said Act that these general rules should “take effect six 
months after their promulgation, and thereafter all laws ill 
conflict therewith shall be of no further force or effect.” 

Under date of December 20,1937, the Chief Justice of tlid 
United States transmitted these general rules, which ari 
designated “Rules of Civil Procedure for the District 
Courts of the United States,” to the Attorney General who), 
in compliance with the request contained in the letter of 
transmittal, on January 3, 1938, reported said Rules to thef 
Senate and House of Representatives of the United Stated 
of America in Congress assembled. 

Therefore, six months after their promulgation they bej 
came not only rules promulgated by the highest court of th^ 
land, but, what is more important, the law of the United 
States by which the district courts of the United States and 
the District of Columbia, are ruled and regulated; and “all 
laws in conflict therewith shall be of no further force oij 
effect.” 

In construing this law, or indeed any other statute, as 
William Lawrence Clark, in his ‘ ‘ Outlines for Review of the 
Fundamental Principles of the Law,” under the heading 
“Rules for the Construction of Statutes,” page 63, para4 
graph 56, says: 

“It must always be borne in mind, however, that the! 
primary rule as to the construction of statutes is tcf 
ascertain and give effect to the intention of the legislaj 
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ture. ‘ The object of all interpretation and construction 
of statutes is to ascertain the meaning and intention of 
the legislature, to the end that the same may be enforced. 
This meaning and intention must be sought first of all in 
the language of the statute itself. For it must be pre¬ 
sumed that the means employed by the legislature to ex¬ 
press its will are adequate to the purpose and do express 
that will correctly. If the language of the statute is 
plain and free from ambiguity, and expresses a single, 
definite, and sensible meaning, that meaning is con- i 
clusively to be the meaning which the legislature in¬ 
tended to convey. In other words, the statute must be 
interpreted literally. Even though the court should be 
convinced that some other meaning was really intended 
by the law-making power, and even though the literal 
interpretation should defeat the very purposes of the 
enactment, still the explicit declaration of the legislature 
is the law, and the courts must not depart from it.’ ” 
Statutes, 36 Cyc 1106, Black Interpretation of Laws 35. 

1 

The intention of Congress clearly set forth in Section 1 
of the Act, was to prescribe by general rules, the forms of , 
process, writs, pleadings, etc., for the district courts of the 
United States and for the Courts of the District of Co¬ 
lumbia. 

These general rules, so far as they relate to judgments 
and appeals, are set forth in language that is plain and free 
from ambiguity, and expresses the unmistakable, definite, 
and sensible meaning, which is conclusively the meaning 
which the legislature intended to convey. 

Rule 9, page 9, of “General Rules of the United States 
Court of Appeals for the District of Columbia,” provides 
that: “The Federal Rules of Civil Procedure governing 
appeals shall be applicable to all appeals from the district 
court in cases of a civil nature.” 

Rule 73(a), page 87, of said Federal Rules of Civil Pro¬ 
cedure, prescribes how an appeal shall be taken “from a 
judgment,” that is, “by filing with the district court a 
notice of appeal.” 
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It will be noted that the term “judgment,” refers to no 
special kind of judgment. 

Rule 54(a) of the rules in question, defines “judgment” 
as follows: “Judgment” as used in these rules includes a 
decree and any order from which an appeal lies.” 

By Rule 54(b), Congress and the Supreme Court made 
provision for Judgment at Various Stages,” in the follow¬ 
ing language: 

“When more than one claim for relief is presented in an 
action, the court at any stage, upon a determination of the 
issues material to a particular claim and all counter claims 
arising out of the transaction or occurrence which is the 
subject matter of the claim, may enter a judgment dispos¬ 
ing of such claim. The judgment shall terminate the action 
with respect to the claim so disposed of and the action shall 
proceed as to the remaining claims. In case a separate 
judgment is so entered, the court by order may stay its en¬ 
forcement until the entering of a subsequent judgment or 
judgments and may prescribe such conditions as are neces¬ 
sary to secure the benefit thereof to the party in whose favor 
the judgment is entered.” 

Respectfully submitted, 

E. P. S. Newman, 

Attorney for John Commack, 

Washington Loan & Trust Building, 
Washington 4, D. C. 
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